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FOUR-AND-ONE-HALF YEAR REPORT"
BY WILLIAM B. GOULD IV, CHAIRMAN,
NATIONAL LABOR RELATIONS BOARD,

1994-1998

|. SUMMARY OF ACCOMPLISHMENTSAND INITIATIVES
(SEEATTACHMENTA.)

Il. INTRODUCTION

The decisions we have issued and the policy initiatives
we have implemented during the past four plus years
have been helpful in advancing constructive, coopera-
tive, harmonious labor-management relations in the
U.S. Our decisions have attempted to reflect a balance
and consideration for the competing interests of labor,
management, and individuals—as well as a commitment
to the practice and procedure of collective bargaining
and the promotion of voluntarily negotiated procedures
by the parties. The genius of the National Labor Rela-
tions Act is that it provides a legal framework for in-
dustrial relations designed to keep government out of the
workplace, leaving most problems to resolution by the
parties who are best equipped to solve them using the
kinds of creative means preferred by those most directly
affected.

The traditional independence of the National Labor
Relations Board, a quasi-judicial agency, and its adher-
ence to the rule of law promulgated by the Congress,
have been both promoted and preserved during my ten-
ure. New settlement procedures have diminished the
potential for wasteful litigation. The Board's case
backlog in Washington has been reduced, at least during
our first two yearsin office. The Act’s central and prin-
cipal focus upon both the promotion of collective bar-
gaining and freedom of association for workers con-
tained in the unamended portions of the Preamble of the
Act has been stressed. And the Board' s credibility as an
impartial arbiter of labor disputes, able to obtain en-
forcement of its ordersin the courts, has been restored.

. INITIATIVES

A. Advisory Panels

One of our first actions after confirmation was to ap-
point Advisory Panels composed of distinguished labor
lawyers—26 lawyers who represent unions and 26 attor-
neys who represent employers. These panels serve pro
bono and meet twice each year to advise the Board and
General Counsel on processing and improving agency
service to the public. Seven sets of advisory panel
meetings have been held to date, in June and October

! The views herein are those of the Chairman. They do not necessarily
reflect those of the entire Board.

1994, March and November 1995, June 1996, January
1997, and March 1998.

My work as a private practitioner representing both
management and labor, impartial arbitrator and law
professor, has made me sensitive to the importance of
providing opinion makers in this field with direct input
in devising solutions to the practical problems involved
in labor litigation and negotiations. My judgment is that
we have been well informed and advised by the indi-
viduals on our Advisory Panels who confront day-to-day
real life problemsin the field. By the same token, these
distinguished practitioners have gained insights into the
problems that we face as an independent quasi-judicial
agency.

We have discussed a wide range of topics, including
proposals put forward in the House of Representatives
for indexing the NLRB’s jurisdictional standards for
inflation and the agency’s efforts to reinvent and
streamline its operations. With amost complete una-
nimity, the panels—both union and management law-
yers—stated their skepticism about the value of indexing
the agency’s jurisdictional standards to the Consumer
Price Index (CPl) without the benefit of Congressional
hearings and research on the impact of this proposal.
Moreover, both labor and management lawyers ex-
pressed considerable concern about the inability of either
side to have any rights or remedies if adopting an in-
dexing formula were to deprive the NLRB of jurisdiction
over a substantial number of employers and their em-
ployees. Such a consensus on both sides of the bar-
gaining table about policy issuesis unusual, indeed.

Another topic discussed was the proposal in the Con-
gress to merge NLRB Administrative Law Judges into a
government-wide ALJ corps along with Social Security
judges and those of other agencies. The management
and union advisory panels both agreed that this would
be a mistake because the expertise of NLRB judges in
labor law would be diluted and eventually lost. The ALJ
corps legisation died in the waning days of the 104th
Congress.

The Advisory Panels have provided a valuable
sounding board on various policy issues and alink to the
labor law bar and our constituents in labor and industry.
Other early Board proposals discussed with the panels
included proposed Administrative Law Judge reforms
which met with initial skepticism from both the union
and management panels in 1995 but had gained wide
support by the completion of atrial period in 1996. The
most recent Board proposals included issues involving
trandlations and the use of interpreters in foreign lan-
guage elections and in unfair labor practice proceedings.
The agency benefited from the full discussion and de-
scription of experiences from the panel members. An-
other issue was whether the Board should commence
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providing absentee ballots in elections, with both panels
once again reaching agreement and urging no change, at
least at this time, in the Board's practice of denying
such ballots.

B. " Super Panel” System

In November 1996 the Board implemented an experi-
mental “Super Panel” system for processing certain
cases carefully pre-selected by the Executive Secretary.
The procedure was recommended by the agency’s Joint
Labor-Management Partnership.

Under the procedure, a panel of three Board Members
meets each week to hear cases which involve issues
which lend themselves to quick resolution without writ-
ten analyses by each Board Member’s staff. Most of the
cases are resolved unanimously based on straightforward
application of settled Board precedent. The occasiona
case submitted to the Super Panel that presents issues
that are not susceptible to resolution by the Super Panel
is referred to the regular case procedure for further
analysis and briefing by Board or Office of Representa-
tion Appeals staffs.

Since the procedure was implemented on November 5,
1996, of the 173 cases referred to the Super Panel 140
were resolved unanimoudly, 18 with a dissent, and 15
were not resolved. This innovative procedure was used
to quickly resolve more than one-third of the represen-
tation cases, including requests for review, received in
fiscal year 1997.

The primary advantage of the Super Panel procedure
is the speed with which the issues are resolved, some-
times only a few days after an appeal is filed. This
avoids delays in conducting representation elections.
Also, by providing for direct participation by each Board
Member on the Super Panel at the outset of each case,
staff time for analysis and writing is saved. Only one
staff attorney, rather than one for each Board Member
reviews each case, researches the issues, and presents
his or her analysis and recommendations orally to the
Super Panel. Of course, many cases are more complex
and do not lend themselves to the expedited procedure.
The success of the Super Panel process, thus, depends on
the ability of the Office of Representation Appeals and
of the Office of the Executive Secretary to quickly iden-
tify the cases that are good candidates for disposition by
the Super Panel. Analysis of the cases by each Board
Member in advance of the Super Panel meetings also is
crucial.

Nearly al of the cases decided by the Super Panel to
date have been representation cases. However, on March
3, 1997, the Board agreed to use the system for carefully
selected unfair labor practice (“C”) cases on atria basis.

C. Speed Teams

In another initiative to expedite the resolution of
cases, in December 1994, the Board adopted a “speed
team” case handling process which has reduced the
amount of staff time devoted to cases where the Board is
adopting recommended decisions of Administrative Law
Judges.

In a speed team case, the issues are presented oraly to
a Board Member and, after discussion, a written deci-
sion is prepared within a matter of days so that the
Board Member can approve the written decision while
the case is still fresh in the Board Member’s mind. This
procedure eliminates the preparation of duplicative and
unnecessary documents in cases which are essentially
factual where credibility determinations already have
been made—either by an Administrative Law Judge in
an unfair labor practice hearing, or by a Hearing Officer
in a dispute arising out of a representation proceeding.
The key to the effectiveness of the speed team procedure
is direct and active involvement of the participating
Board Member.

We have used the speed team case handling method in
more than 723 cases (about 30 percent of total cases)
with great success in speeding up our decisional process.
During FY 1997, 23.9 percent of al C cases and 37.0
percent of all R cases were handled through the speed
team process. The result has been reflected in our abil-
ity to decrease, by over 25 percent, the processing time
for cases coming to the Board for decision. For fiscal
year 1993, for instance, the median time for processing
of unfair labor practice (C) cases from assignment to
issuance was 104 days, and the corresponding median
for representation (R) cases was 106 days. For fiscal
year 1997 the comparable medians dropped to 79 days
for C cases, and 68 days for R cases.

The speed team procedure, and an active meeting
schedule, have allowed the Board to move with unprece-
dented dispatch. From March 1994 through this date we
held over 100 full Board meetings—in contrast to 42
meetings held by our predecessors during the same pe-
riod of time immediately prior to my arrival in Wash-
ington, D.C. (Thisisin addition to nine oral arguments
and the 14 Advisory Panel meetings. This activity of the
Board is unprecedented in scope and freguency.)

D. Case Inventory

These initiatives have enabled the Board to reduce its
backlog to 330 in November 1995, to 397 cases as of the
end of FY 1996—one of the lowest levels in over two
decades. Regretfully, since then, with our turnover of
Board Members and with our shortage of staff and other
considerations the backlog has gone up. A range of 400
to 600 cases historically has been considered a normal
case inventory. As of August 1998, our backlog had
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climbed to 701. My sense is that we would have an even
better record which could rival the records of earlier
Boards before 1974, if the Federal government shut-
downs, the disruptions, and the turnover that ensued in
their wake had not slowed the processing of cases. In
any event, the present and historically low backlog
stands in sharp contrast to the high-water mark of 1,647
cases in February 1984.

E. New Administrative Law Judge Procedures

When | took office in March 1994, | pledged that |
would give NLRB Administrative Law Judges additional
tools to make them more effective and efficient. To that
end, on February 1, 1995, the Board announced a 1-year
trial period to experiment with procedures designed to
resolve disputes quickly, informally and early in the
administrative process and to avoid long and costly liti-
gation, hearings and appeals. Favorable results from the
new procedures led the Board to make them permanent,
effective March 1, 1996.

1. Settlement Judges

The settlement judge rule gave NLRB judges authority
to act as settlement judges. Under this rule, a judge
“other than the trial judge” may be assigned to a case “to
conduct settlement negotiations,” provided all parties
agree to participate. Where “feasible,” settlement con-
ferences are held in person, and settlement judges may
delve more deeply into all aspects of a case than the
judge who ultimately will hear and decide it absent set-
tlement.

Before the rule change, many judges were reluctant to
inject themselves in settlement discussions because of
fear they would compromise their ability to decide cases
fairly should settlement discussions prove unsuccessful.
Litigants, including some Regional Directors, were also
wary of ceding a greater role to judges in the settlement
process. Asaresult of lost settlement opportunities, too
many cases were going to trial that should have settled,
thereby significantly increasing expenditures in time and
money for the agency and private litigants.

Since the settlement judge rule went into effect, we
have secured settlements in about 60 percent of our set-
tlement judge efforts. Through July 1998, we assigned
settlement  judges in 319 cases, settlements were
achieved in 195 of those cases.

The settlement judge rule and the increased emphasis
the Board has placed generally on settling cases has re-
sulted in a significant increase in overall settlements by
Administrative Law Judges. In the two full years fol-
lowing implementation of the rule, judges increased
their settlements by about 15 percent over those in the
two years prior to the rule—from an average of 572 set-
tlements annually to an average of 718.

2. Bench Decisions

Administrative law judges were also given the
authority to issue bench decisions. Under the bench
decision rule, judges have discretion to decide that, upon
conclusion of a trial, they will “hear oral argument in
lieu of briefs,” and read their decisions into the record.
Before implementation of the bench decision rule, all
Administrative Law Judge decisions were required to be
issued in writing after full briefing by the parties, in-
cluding in relatively simple factual cases.

From February 1995 through July 1998, NLRB judges
issued 102 bench decisions (See Attachment B for a
breakdown on bench decisions by type of violation). In
the first 6 months of fiscal 1998, bench decisions ac-
counted for about seven percent of the total decisions
issued by judges in that period. As of August 1, 1998,
21 of those bench decisions were pending before the
Board. But, of the 85 in which the time period for filing
exceptions has elapsed only 48 (or 57 percent) were ap-
pealed; the rest were adopted by the Board in the ab-
sence of exceptions. This is lower than the roughly 70
percent rate at which written judges decisions are ap-
pealed. Of the 24 cases that were appealed to the Board
and have been decided by the Board, only two involved
reversals or partial remands. Moreover, out of the 63
bench decisions which have been decided by the Board
or which have been adopted pro forma by the Board,
only seven or 11.1 percent have gone for decision to the
courts of appeals. Two are pending, two have been af-
firmed and one was remanded in full. Thus, it is clear
that the judges have chosen wisely those cases that war-
ranted bench decisions. And, contrary to the views of
critics of the new rule before it was implemented, the
bench decision rule has resulted in less, not more litiga-
tion. The rule has not only saved time on Board review,
but the bench decisions themselves are issued, on aver-
age, some three or four months earlier than they would
otherwise have issued.

3. Time Targets

In a separate action, in September 1994, the Board
began phasing in time targets for Administrative Law
Judge decisions. The results have been dramatic. The
median number of days from close of hearing to issu-
ance of a judge's decision has dropped from 138 in fis-
cal 1993 to 112 in fiscal 1997. In the same period, the
median from receipt of briefs or submissions to judge’s
decision has dropped from 83 days to 60 days. This
accomplishment is all the more remarkable because we
are finding that the cases that do go to trial and require
judges decisions are longer and more complex than in
the past. For example, the average transcript length in
cases in which judges decisions issued in the first 6
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months of fiscal 1998 was 684 pages, an all-time high.
As recently asfiscal 1992, that figure was 449 pages.

4. Increase in Productivity by a Diminishing
Number of Judges

All of the above has been accomplished with a dimin-
ishing number of Administrative Law Judges, which has
been reduced to a historic low by retirements and other
attrition.  In November 1993, the agency employed 78
judges as compared to 58 as of May 22, 1998. That is
half the number (117) employed in 1981.

Of necessity, the diminishing number of judges has
required the existing corps of judges to become more
productive. The overall productivity of NLRB judges
has in fact increased dramatically. In the past 4 years,
judges have increased their average disposition of cases
(that is, the total of decisions and settlements per judge)
by 38.6 percent. In fiscal 1993, the average dispositions
per judge were 15.20; in fiscal 1997, that figure was
21.07.

NLRB judges are truly the unsung heroes of this
agency. They represent the Board in the trenches, giv-
ing life in every part of our country to a statute of na-
tional scope and importance. | am proud to have played
a part in giving them the additional tools that they
needed to dispense industrial justice in a more effective
and efficient manner.

F. Usage of 10(j) Injunctions Increased

During my tenure, the Board's use of 10(j) injunctions
has increased as a means of quickly putting a stop to
certain violations of the Act by employers or unions and
to provide an incentive to voluntary compliance.

In the first full year of the new Board's term, March
1994 to March 1995, 126 injunctions were authorized.
This represented a substantial increase over the number
of injunctions authorized by our predecessors. For ex-
ample, in fiscal year 1993, the prior Board authorized 41
injunctions and in fiscal year 1992, only 26 injunctions.
Since March 1994, the Board has authorized 318 10(j)
injunctions and denied authorization in 17 cases or 5.1
percent of all cases. | voted against 10(j) authorization
in those 17 cases and two other cases in which | dis-
sented while the Board granted authorization. (See At-
tachment C for a breakdown of injunction activity since
March 1994.) This increase in the use of injunctions
has sent a message both to employers and unions that
the Board is prepared to take prompt and effective action
against violations of the Act in which the passage of
time would render Board remedies ineffective. For the
cases pursued to a conclusion from Fiscal Year 1994
through Fiscal Year 1997, the agency has had a success
rate of approximately 86.4 percent, including both wins
and settlements.

One of the highlights of my tenure to date was par-
ticipating in the Board’s March 26, 1995 decision to
seek injunctive relief against unfair labor practices by
Magjor League Baseball teams. The agency played a
decisive role in saving both the 1995 and 1996 seasons
and creating an environment in which a comprehensive
collective bargaining agreement could be negotiated in
November 1996.

Finally, I would note that in connection with one 10(j)
case, | was of the opinion that the Board should permit
the parties to present oral argument as the employer had
proposed. A majority of the Board, however, voted
against the motion.

G. Mail Ballot Procedures

One of the early procedural improvements addressed
by the Board under my chairmanship was increasing the
use of mail ballots in situations where conditions are
such that costs would be lower and/or employee partici-
pation would be maximized by using postal balots. The
Board has continued to encourage greater use of mail
ballots through its decisions, as detailed in the attached
Decisional Highlights.

Of course, the overwhelming number of secret ballot
elections are held manually in the workplace of the em-
ployees, as has been the historic practice. There has
been no intent to change this time-honored practice.
Rather, it has been our intent to employ mail ballots in
situations where workers would not have the opportunity
to cast their ballots and thus participate in the electoral
process, or where the agency’s pressed financial circum-
stances would be unduly burdened. Thus, representation
elections are conducted by mail ballot only when it is
cost effective, practical, and consistent with the purpose
and policies of the Act.

This policy of using mail ballots to maximize the op-
portunity of workers to exercise their statutory right to
vote in representation elections is reflected in the
Board's decision in San Diego Gas and Electric, 325
NLRB No. 218 (July 21, 1998), and Sitka Sound Sea
foods, 325 NLRB No. 125 (Apr. 29, 1998).

In San Diego Gas, the majority abandoned the
Board's Casehandling Manual “infeasibility” standard,
which stated that “the use of mail balloting, at least in
situations where any party is not agreeable to the use of
mail ballots, should be limited to those circumstances
that clearly indicate the infeasibility of a manual elec-
tion.” Noting that the Manual has not been revised
since 1989 and does not reflect current Board precedent
regarding mail ballots, the majority stated that the di-
rection of a mail ballot election is appropriate: (1) where
eligible voters are “ scattered” because of their job duties
over a wide geographic area; (2) where eligible voters
are “scattered” because of their work schedules; and (3)
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where there is a strike, a lockout, or picketing in prog-
ress. | concurred in a separate opinion, stating that |
would find the use of mail ballots appropriate in all
situations where the prevailing conditions are such that
they are necessary to conserve Agency resources and/or
enfranchise employees and joined in the decision to
abandon the “infeasibility” standard. | also stated that |
would find that budgetary concerns standing alone could
justify the direction of a mail ballot election.

In Sitka Sound, the Regional Director directed a
mixed mail-manual election. Among the employees the
Regional Director permitted to vote by mail were certain
seasona employees who were not then actively working
for the employer. Terming those employees “laid-off,”
the employer asserted that the Regional Director failed
to comply with Section 11336.1 of the Casehandling
Manual. The Board panel unanimously rejected the
employer’s contention, finding that the Regional Direc-
tor did not abuse his discretion in light of the fact that
many of the employees in question were widely scattered
at the time of the election and otherwise would have
been unable to vote.

H. Sngle Unit Rule

On June 2, 1994, the Board issued an Advance Notice
of Proposed Rulemaking (ANPR) on the issue of the
appropriateness of requested single location bargaining
units in representation cases arising in various indus-
tries. See 59 Fed. Reg. 28501. The ANPR invited in-
terested parties to comment on the wisdom of promul-
gating a rule or rules on this issue, and the appropriate
content of such arule or rules. In response, 41 written
comments were received from employers, trade associa-
tions, labor organizations, policy organizations, and
individuals. Thereafter, on September 28, 1995, the
Board issued a Notice of Proposed Rulemaking setting
forth a proposed rule applicable to amost all Board
cases in which a unit of unrepresented employees a a
single location was sought. The proposed rule set forth
the factors the Board proposed to use in determining the
appropriateness of such units. Again, the Board solic-
ited comments from all interested persons.

The goal of the single unit rule was to eliminate the
unnecessary delays and litigation in traditional case-by-
case adjudication of petitioned-for single location units.
Under traditional adjudication, each election petition
seeking a single location unit may be litigated—often, at
great length—by the parties, with resultant delay and
needless cost to al, including the taxpayer, even though
the circumstances of the case are substantially identical
to ones ruled on by the Board countless times over the
years in previous cases. In contrast, the proposed rule
would have set forth, clearly and simply for the public

and labor bar, the factors the Board would find, and has
in the past found, critical in most single location cases.

The Board received 215 comments in response to the
Notice of Proposed Rulemaking. Because of the propa-
gation of misinformation about it, the proposed single
location rule was met with opposition from employer
groups and some members of Congress. The proposed
rule—which was designed not to change the law nor
advantage either unions or employers, but to save time
and money for the agency and for the parties—became a
hostage in the deliberations over the agency’s appro-
priations. Before those comments could be reviewed or
further action could be taken on the proposed rule, Con-
gress attached a rider to the agency’s FY 1996 appro-
priations bill, prohibiting the expenditure of funds used
“in any way” to promulgate a final rule. That rider also
was attached to the agency’s final appropriations bills
for FY 1997 and FY 1998.

On February 23, 1998, the Board (over my dissent)
withdrew the proposed rule. See 63 Fed. Reg. 83890—
8891. Regrettably and predictably, this vote led directly
to attempts by some Members of the House
Appropriations Subcommittee on Labor, Health and
Human Services, Education and Related Agencies to
interfere in case adjudication. This attempt was resisted
in my letter of March 19, 1998 to the Subcommittee in
response. (See Attachment D.)

IV. ENFORCEMENT

A. Court of Appeals Enforcement Rate

A reliable baseline indicator of the impartiality of
Board decisions is how well they fare upon appeal to the
U.S. Courts of Appeals. | am particularly proud that the
Board's decisions during my tenure have been enforced
by the courts in whole or part about 80 percent of the
time, and in the past half of Fiscal Year 1998 the en-
forcement rate was 88.6 percent.

Of the 79 court decisions handed down during the pe-
riod October-March 1998, the Board prevailed in 93
percent of contested cases involving review or enforce-
ment of its orders (70.9 percent were complete wins,
while 17.7 percent involved either modification of the
Board's order or partial remand). In comparison, the
Board's enforcement rate since FY 1990 has averaged
83.4 percent. (See Attachment E for a year-by-year
breakdown since fiscal year 1990).

B. Supreme Court Review

Similarly, the Supreme Court has accorded deference
to NLRB decisions during my tenure.

The agency argued four cases before the Court during
my chairmanship. In three of the cases the agency’s
position was fully upheld by the Court and in the fourth
case the Supreme Court upheld the Board's standard,
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but disagreed with the Board's application of the stan-
dard to the facts of that case.

In NLRB v. Town & Country, 116 S. Ct. 450 (1995),
the Court unanimously held that paid union organizers
are “employees’ within the meaning of the Act and are,
therefore, protected against employer retaliation in the
form of discharge or discipline for protected activity.
The Court recognized that “the Board often possesses a
degree of legal leeway when it interprets its governing
statute,” but added that “the Board needs very little legal
leeway here to convince us of the correctness of its deci-
sion.” 116 S. Ct. at 453.

In Auciello Iron Works Inc. v. NLRB, 116 S. Ct. 1754
(1996), the Court again unanimously upheld the Board's
position and held that an employer may not refuse to
bargain with an incumbent union on the ground that it
has lost magjority status where it has previously entered
into a contract with such a union. The Court stated that
“the Board's judgment is entitled to prevail. To affirm
its rule of decision in this case, indeed, there is no need
to invoke the full measure of the ‘considerable defer-
ence' that the Boardisdue....” 116 S. Ct. at 1759.

And, third, the Court in Holly Farms Corp. v. NLRB,
116 S. Ct. 1396 (1996), held that some workers involved
in chicken processing were “employees’ within the
meaning of the Act and not excluded by virtue of the
agricultural employee exemption contained in the Act.
Although Holly Farms was a 54 decision—in contrast
to the unanimous holdings of the Court in both Town &
Country and Auciello—the major theme involved in
each of these cases is the same. The Court, time and
time again, noted the Board’s expertise and its policy of
granting deference to the expert agency’s interpretation
of itsown statute. See 116 S. Ct. at 1401 and 1406.

Finally, in Allentown Mack Sales and Service, Inc. v.
NLRB,? the Court held, by a 54 vote, that the Board's
“good-faith reasonable doubt” standard for determining
whether an employer lawfully may poll its employees to
determine if the union retains majority support was “fa-
cialy rational and consistent with the Act.” However,
the Court concluded, again by a 54 vote, that the Board
erred in its factual finding that Allentown lacked a
good-faith reasonable doubt. The Court held that cer-
tain employee statements, such as expressions of dissat-
isfaction with the quality of union representation by em-
ployees who hope to be hired by a successor employer
interviewing them for employment discounted by the
Board, could “unquestionably be probative to some de-
gree of the employer’'s good-faith reasonable doubt.”
However as Justice Breyer said in dissent:

2 118'S. Ct. 818, 829 (1998).

The Board in effect has said that an employee date-
ment made during a job interview with an employer
who has expressed an interest in a nonunionized work
force will often tdll us precisely nothing about that em-
ployee's true fedings. That Board concluson repre-
sents an exercise of the kind of discretionary authority
that Congress placed squarely within the Board's ad-
minigtrative and fact-finding powers and responsibili-
ties®

The language employed by the Court in these deci-
sions, coupled with its holdings, indicate that the
Board's credibility with the Court has never been better.
And the same is true throughout the entire federal judi-
ciary.

Although there is no Board case currently pending
before the Court, there is one case which implicates the
Board's jurisdiction and rulings, Marquez v. Screen
Actors Guild, Inc.,* reviewing a Ninth Circuit ruling on
which the Court granted certiorari a couple of months
ago. This case represents another instance during my
tenure in which a matter involving the Act, but not
arising out of Board proceedings, will be before the
Court.

The Court ruled in another case, Brown, et a. v. Pro
Football Inc., 116 S. Ct. 2116 (1996), involving the re-
lationship between antitrust and labor law. Here, while
concluding that the federal labor law shields football
from antitrust liability when the owners act unilaterally
subsequent to bargaining to impasse, the Court noted
that it could not resolve the ultimate issue of accommo-
dation between the competing statutes until it hears “the
detailed views of the Board, to whose ‘ specialized judg-
ment’” Congress ‘intended to leave’ many of the ‘inevi-
table questions’ concerning multi-employer bargaining
bound to arise in the future . . . .” 116 S. Ct. at 2127.
Again, the Court stressed the central role of the Board
and the Court’s policy of deference to this agency.

In Marquez, it is likely that the Court will show an
interest in the Board's view —and my hope is that the
Board's view is expressed to the Court. The issue pre-
sented to the Court in Marquez is whether a collective
bargaining agreement which requires employees to be
“members’ of the union or “member of the union in
good standing” as a condition of employment is facially
violative of Section 8(a)(3) of the Act, absent a concur-
rent explanation in the agreement of the limited obliga-
tions involved, i.e., the payment of periodic dues and
initiation fees which constitutes the outer limits of that
which can be imposed upon employees under union
contractual provisions, and whether a union violates its

% |d. at 835-836.

4 124 F.3d 1034 (9" Cir. 1997).
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duty of fair representation when it negotiates a union
security clause which does not set forth the appropriate
l[imitation on dues and initiation fees.

The dispute in this case was about a calculation of
union dues which are required to be paid under a union
security clause in a collective bargaining agreement.
The plaintiff sued the union and company, alleging that
the union had breached its duty of fair representation by
negotiating and enforcing the agreement requiring em-
ployees to become members in the union and demanding
payment of full dues rather than advising the plaintiff of
her right to pay only a percent of dues used for repre-
sentational purposes as is required by Communications
Workersv. Beck.®

The other issue in Marquez is how one defines the 30-
day grace period established in the Taft-Hartley amend-
ments to Section 8(a)(3) which determine when a dues
obligation may be imposed upon an employee under a
valid union security provision in a collective bargaining
agreement. In essence, the issue here is what constitutes
the appropriate unit for the purpose of computing the
30-day grace period. Unit determinations have been
made traditionally by the Board under Section 9(a).

| am of the view that the statutory claims relating to
grace periods under Section 8(a)(3), particularly where
they inevitably focus upon the question of how one de-
fines the employer or the unit, are grist for the Board's
mill and properly within its primary jurisdiction. While
the Court in Beck said that courts may resolve unfair
labor practice questions that emerge as collateral issues,
the grace period issue hardly seems to be collateral in
Marquez. It seems to be at the heart of the dispute.
Thus, | am of the view that the Court should conclude
that membership must be defined consistent with Gen-
eral Motors and Beck and that a definition of member-
ship in the collective bargaining agreement is a re-
quirement, and that the Board has primary jurisdiction
where issues like the statutory grace period and resolu-
tion of unit matters are at the heart of the dispute as they

arein Marquez.
C. Contempt Actions

The Board has not hesitated to authorize contempt
actions against recalcitrant employers and unions absent
meaningful settlement discussions. Since March 1994,
the Board has authorized the General Counsel to insti-
tute contempt proceedings in 52 cases against employers
and in three cases against unions.

With respect to the union cases, two of the three cases
were settled pursuant to consent orders. | voted to
authorize contempt in al three cases (and to disapprove

® 487 U.S. 735 (1988).

one of the resulting settlements), as | did in all the em-
ployer cases.

Several of the cases against employers had especialy
good outcomes in that, after the cases were settled, the
union and employers reached agreement on collective
bargaining contracts and no further difficulties under the
Act subsequently have come to the Board' s attention.

V. DECISIONAL HIGHLIGHTS

Throughout my term, | have adhered to a presumption
in favor of stare decisis. While disagreeing with some
Board precedent, my primary focus has been to effec-
tively implement existing law.

The common thread through many of our decisions,
particularly my own dissenting and concurring opinions,
is one of balance and consideration for the competing
interests of labor, management, and individuals, as well
as a commitment to the practice and procedure of col-
lective bargaining and the promation of voluntary nego-
tiated procedures by the parties. Thisis the fundamental
thesis underlying our decisions as well as our use of
Section 10(j) injunctions, and the rulemaking process.

(See Attachment F for a discussion of selected deci-
sions rendered since March of 1994.)

V1. CONCLUSION

Based upon the above indicia, my policy initiatives
and substantial law decisions have focused upon expe-
diting our administrative procedures, substituting set-
tlements for litigation, and emphasizing law enforce-
ment and expanding our arbiter mission. In sum, the
state of the NLRB in 1998 has improved considerably
during my tenure.

VIl. RESIGNATION LETTEROF JULY 7, 1998 TO

PRESIDENT CLINTON AND PRESIDENT’ SJULY 29, 1998
RESPONSE

(See Attachment G.)

VIIl. BIOGRAPHY OF WILLIAM B. GouLp IV
(See Attachment H.)

ATTACHMENT A

SUMMARY OF ACCOMPLISHMENTSAND
INITIATIVES

Restorating of the NLRB’s Credibility: The decisions
we have issued and the initiatives we have implemented
since March 1994 have restored the credibility of the
National Labor Relations Board. Thisis because my
approach during these past 4 plus years has been similar
to that which | employed as an impartial arbiter, i.e., an
attempt to seek the middle ground—that “vital center,”
as President Clinton has described it—to restore the
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public’s confidence in the NLRB’ s mission of impartial-
ity and neutrality. Notwithstanding the growing polari-
zation between labor and management attributable, in
substantial part, to the decline of collective bargaining,
our efforts have advanced more constructive, coopera-
tive, harmonious |abor-management relationsin litiga-
tion arising under the National Labor Relations Act in
the United States.

Promoting Balance and Impartiality in L abor-
Management Relations: The common thread running
through many of our decisions, particularly my own
dissenting and concurring opinions, is one of balance
and consideration for the competing interests of labor,
management, and individuals, as well as commitment to
the practice and procedure of collective bargaining and
the promotion of voluntary negotiated procedures by the
parties. Thisisthe fundamental thesis underlying our
decisions as well as our use of Section 10(j) injunctions
and the rulemaking process.

Promoting Settlements and Reducing the Need for
Wasteful Litigation: | have striven to make one of the
hallmarks of my chairmanship the promotion of settle-
ments and collective bargaining in our adjudicatory pro-
cess. Through the bully pulpit of this position, through
my decisions and writings, | have urged the Board to
heighten its emphasis on settling cases wherever possi-
blein lieu of protracted and frequently wasteful litiga-
tion. We have promoted the parties own procedures so
that they can resolve their differences themselves
through their voluntary mechanisms. Under my watch,
the agency has had a truly outstanding settlement rate.
Our field offices have disposed of more than 95 percent
of the agency’ s caseload without the necessity of formal
litigation, and about 96 percent of the merit cases are
settled.

Streamlining and Expediting the Administrative Proc-
ess As part of the Adminigtration’s reinventing govern-
ment program, | have initiated a number of administrative
reforms intended to make the agency operate more effi-
ciently, lower costs, reduce the need for expensive, lengthy
litigation, and smplify and expedite NLRB procedures.

Speed Teams. The Board ingtituted a “speed team”
procedure to identify and process cases presenting
straightforward issues. Decisions are drafted and circu-
lated promptly without the need for detailed, time-
consuming memos. During FY 1997, 24 percent of all
unfair labor practice (ULP) cases and 37 percent of all
representation (R) cases were speed team cases. As a
result, median times from assignment to issuance of
Board decision have declined. All ULP casesissuedin a
median time of 79 daysin FY 1997; this compares with
amedian in FY 1993 of 104 days.

Super Panels: The Board also implemented a “ super
panel” system for processing representation appeals
cases. Board Members meet to hear cases that involve
issues that lend themselves to quick resolution without
written analysis by each Board Member’s staff. Most of
the cases are resolved unanimously based on straight-
forward application of settled Board precedent. Of the
173 super panel cases since November 1996, 140 were
resolved unanimously, 18 with a dissent, and 15 were
not resolved.

Reducing the Backlog: Our initiatives have enabled
the Board to make progress in reducing its vexing case
inventory. During FY 1995 we actually got the backlog
down to its lowest level since statistics were kept! Un-
fortunately, since then pending cases have been on the
rise (366 in FY 1995, 397 in FY 1996, 567 in FY 1997,
and 701 as of August). This troubling trend | attribute,
in part, to Board Member turnover and cuts in Board
Members staffs of about 15 percent since | came to of-
fice. Notwithstanding the backdliding, the backlog is
considerably lower today than the high-water mark of
1,647 cases in February 1984. | also would point out that
our enforcement and reform efforts have been hampered
by budgetary cuts imposed by Congress in this era of
divided government. Since FY 1990, the FTE level has
dropped 14 percent (from 2,245 to 1,930). Meanwhile,
from FY 1990 to present, the backlog of unfair labor
practice cases in the field has increased by 66.4 percent.

Advisory Panels: One of my first initiatives was to
appoint advisory panels composed of distinguished un-
ion and management labor lawyers, 26 of each. These
panels meet twice yearly to advise the Board and Gen-
eral Counsel on possible changes in NLRB procedures
that will expedite service to the public. Among the top-
ics the panels have discussed are ALJ procedures;
blocking charges in representation elections; time tar-
gets for expediting judges decisions and representation
(R) cases, adjusting the NLRB’s jurisdictiona stan-
dards; foreign language elections; mail ballot elections
and absentee ballots; and 10(j) injunctive relief.

Instituting Administrative Law Judge Reforms: In
February 1995, the Board announced a 1-year experi-
ment of procedures designed to resolve disputes quickly,
informally, and early in the administrative process to
avoid long and costly litigation, hearings, and appeals.
Favorable results from the new procedures led the Board
to make them permanent effective March 1, 1996.

Settlement Judges: Where feasible, a judge other
than the trial judge may be assigned to a case to conduct
settlement negotiations, as long as all parties agree to
participate. Through July 1998, settlement judges were
assigned in 319 cases; settlements were achieved in 197
or just about 62 percent of those cases. In the two full
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years following implementation of the rule, judges in-
creased their settlements by about 15 percent over those
in the two years prior to the rule—from an average of
572 settlements annually to an average of 718.

Bench Decisions. Under the new bench decision
rule, Administrative Law Judges have discretion to
“hear oral argument in lieu of briefs,” and read their
decisions into the record. From February 1995 through
July 1998, NLRB judges issued 102 bench decisions. In
the first six months of fiscal 1998, about seven percent
of the total decisions issued by judges were bench deci-
sions. Overall, only 49 percent of bench decisions were
appealed—a figure much lower than the roughly 70 per-
cent rate at which written judges decisions are ap-
pealed. Moreover, out of the 65 bench decisions which
have been decided by the Board or which have been
adopted pro forma by the Board, only seven or 10.8 per-
cent have gone for decision to the court of appeals.

Time Targets: Judges were given time targets for is-
suing decisions in September 1994. Since then, the me-
dian number of days from close of hearing to issuance of
a judge’s decision has dropped from 138 in fiscal 1993
to 112 in fiscal 1997. In the same period, the median
time from receipt of briefs or submissions to judge's
decision has dropped from 83 days to 60 days.

Increase in ALJ Productivity: The ALJ initiatives
have been accomplished with a diminishing corps of
judges, which has been reduced to a historic low from 78
judges in November 1993 to 58 as of May 1998—half
the number (117) employed in 1981. Despite the reduc-
tion, the overall productivity of judges has increased
with the average disposition of cases (decisions plus
settlements) increasing by 39 percent!

Increasing Use of 10(j) Injunctions: To promote col-
lective bargaining and to address the problem of delay
under our statutory scheme, we increased the use of 10(j)
injunctions. This section of the Act allows the Board to
petition afederal district court for an injunction to tem-
porarily prevent any unfair labor practice after a com-
plaint has issued and to fashion a remedy pending full
review of the case by the Board. The most well known
example of the Board' s use of this procedure during my
term was in the 1994-1995 Mgjor League Baseball dis-
pute. | am proud that my deciding vote for injunctive
relief resulted in industrial peace and a new collective
bargaining agreement. From March 1994 through July
1998, the Board has had a success rate of 85.3 percent in
the 312 10(j) cases it has authorized, including wins and
settlements, on a par with or better than the experience
of prior Boards.

Enforcement: The rate of enforcement by the U.S.
Courts of Appeals of Board decisions has increased
during these past four years. For instance, our decisions
were enforced by the courtsin whole or in part 78.9 per-
cent in FY 1994; 72.5 percent in FY 1995; 83.9 percent
in FY 1996; 83.8 percent in FY 1997; and 88.6 percent
for the first seven months of FY 1998. During my term,
the Supreme Court rendered three decisions that upheld
the Board' s position—two of them by 9-0 votes (Town
and Country, Auciello Iron Works, and Holly Farms).
In afourth case, Allentown Mack, the Court upheld the
Board standard but by a 54 vote found that the Board
erred in its factual finding that the employer lacked a
“good faith reasonable doubt” that the union retained
majority support.

ATTACHMENT B

BREAKDOWN OF BENCH DECISIONS
BY TYPE OF VIOLATION

Violation Alleged
8(a)(1)

8(a)(1) and (2)
8(a)(1) and (3)
8(a)(1), (3) and (4)
8(a)(1) and (4)
8(a)(1) and (5)
8(a)(1), (3) and (5)
8(b)(1)(A)
8(b)(1)(A) and 8(b)(2)

Number Frequency
23 22.5%
1 1.0%
31 30.4%
2 2.0%
3 2.9%
23 22.5%
6 5.9%
6 5.9%
1 1.0%
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8(b)(3)
Backpay/ Compliance
Other

1 1.0%
3 3.9%
2 2.0%

ATTACHMENT C

BOARD DISPOSITION OF 10(j) INJUNCTION CASES SINCE MARCH 1994

Authorized Completed Win
to (full and in
Conclusion part)
(Courts)

FY 94 66 59 22
(3/1/94 -
9/30/94)

FY 95 104 98 37

FY 96 53 52 20

FY 97 53 47 15

FY 98 42 26 12

Total 318 282 106

ATTACHMENT D

CONGRESS OF THE UNITED STATES
Washington, DC 20515

February 24, 1998

William Gould 1V, Chairman
National Labor Relations Board
1099 14th Street NW
Washington, D.C. 20570

Dear Chairman Gould:

We are writing to ensure that your agency is abiding by
the prohibition contained in Title IV of Public Law 105—
78, the Fiscal Y ear 1998 Labor/HHS/Education and Re-
lated Agencies Appropriation Act. That prohibition
states “none of the funds made available by this Act
shall be used in any way to promulgate afinal rule re-
garding single facility bargaining units in representation
cases.” Asyou know, this provision has been included
in each of the Labor-HHS-Appropriations laws begin-
ning with Fiscal Year 1996 for the purpose of preclud-
ing regulations proposed by your agency on September
28, 1995 (“ Appropriateness of Requested Single Loca
tion Bargaining Units in Representation Cases,” 59 Fed.
Reg. 50, 146).

Loss Settled/ Adj SuccessRate  Win Rate
Courts wins plus Courts
p
settled/ad))

12 25 79.9% 64.7%
12 49 87.8% 75.5%

5 27 90.4% 80.0%

7 25 85.1% 68.2%

1 13 96.2% 92.3%

32 139 86.9% 74.1%

While we are aware that the Board has recently with-
drawn this proposed rule, it has been brought to the at-
tention of the subcommittee that in two separate cases
decided by your Board last August—D& L Transporta-
tion, Inc. 324 NLRB No. 31 (August 7, 1997) and Dat-
tco, Inc., 324 NLRB No. 53 (August 25, 1997)—the
Board reversed the Regional Director’s decision to ap-
prove a multi-facility unit and approved instead a single-
facility unit, as requested by the union. We are unaware
of any other recent rulings by the Board which have
been approved in a multi-facility unit, whether affirming
or reversing a Regional Director’s decision.

While we recognize that the Board has the authority to
reverse Regional Director rulings, it isrelatively un-
common for the Board to do so. Moreover, we are un-
aware of any situations where the Board has approved a
multi-facility unit against the wishes of the petitioning
union. Thus, we are concerned that the Board is, for all
practical purposes, carrying out the policies of the pro-
hibited regulations as if they were actually in effect.
Even if the Board is not applying a new, morerigid pre-
sumption in favor of single-facility units, we are con-
cerned that the various Regional Directors throughout
the country will react to D&L Transportation and Dattco
by approving union requests for single-facility units
simply to avoid being reversed by your Board.

To ensure that the prohibition of P.L. 10578 is being
carried out both in letter and spirit, we ask that you pro-
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vide assurances that the long-standing policies regarding
approval of single-facility units are still in effect, in-
cluding evidence, if any, of Board approvals of multiple-
facility units against the wishes of the petitioning un-
ions. In addition, we request that you communicate in
writing to the Regional Directors that their determina-
tions regarding requests for single-facility units are to be
handled according to the rules that were in effect on
September 28, 1995.

We would appreciate your prompt attention to this re-
quest.

Sincerely,

s/s John Edward Por-  g/s C.W. “Bill” Young
ter

s/s Henry Bonilla s/s Ernest Istook, Jr.
s/s Dan Miller s/s Jay Dickey

s/s Roger Wicker s/s Anne M. Northup

UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
Washington, D.C. 20570

March 19, 1998

Honorable John Edward Porter
U.S. House of Representatives
2373 Rayburn House Office Building
Washington, DC 20515-1310

Honorable Henry Bonilla

U.S. House of Representatives

1427 Longworth House Offlce Building
Washington, DC 205154323

Honorable Dan Miller

U.S. House of Representatives

102 Cannon House Office Building
Washington, DC 20515-0913

Honorable Roger F. Wicker

U.S. House of Representatives

206 Cannon House Office Building
Washington, DC 20515-2401

Honorable C.W. Bill Young

U.S. House of Representatives

2407 Rayburn House Office Building
Washington, DC 20515-0910

Honorable Ernest J. Istook

U.S. House of Representatives

119 Cannon House Office Building
Washington, DC 20515-3605

Honorable Jay Dickey

U.S. House of Representatives

2453 Rayburn House Office Building
Washington, DC 20515-0404

Honorable Anne Meagher Northup
U.S. House of Representatives

1004 Longworth House Office Building
Washington, DC 20515-1703

Dear Representatives Porter, Bonilla, Miller, Wicker,
Y oung, Istook, Dickey and Northup:

| am in receipt of your letter of February 24, 1998,
and | must confess that it causes me grave concern. Y ou
express the view that the Board and Regional Directors
are or may be carrying out policies of which you disap-
prove and you seek a variety of “assurances’ about fu-
ture Board adjudications. Never before has the Board
been instructed or requested to advise Regiona Direc-
tors how to proceed in a substantive area of Board law.
Never before has Congress attempted to intrude on the
adjudicatory responsibilities of the Board with respect to
classes of pending cases and | fear that the tendency
reflected in your letter, if left unchecked, will erode the
system of independent adjudication and democracy in
the workplace which has been such a valuable and im-
portant aspect of national labor policy.

Moreover, this is to advise you that the long-standing
policies regarding the appropriateness of requested sin-
gle-facility units are still in effect at the Board and have
been during my entire tenure as Chairman from March
1994 through 1998. As you may recall, | pointed out to
you on a number of occasions that the proposed rule-
making, now withdrawn by the Board over my dissent-
ing vote, attempted to codify this law—the one change
being that the criteria for employer rebuttal would be
made more specific so that wasteful litigation could be
eliminated and relief would be provided to both the tax-
payer and private parties.

In responding to your letter, |1 shall address the fol-
lowing areas: (I) the independence of administrative
agencies in the area of adjudication; (2) the Board's ap-
proval of multi-facility units against wishes of petition-
ing unions during my term; (3) the specific cases men-
tioned in you letter, i.e,, D&L Transportation, Inc., 324
NLRB No. 31 (Aug. 7, 1997), and Dattco, Inc., 324
NLRB No. 53 (Aug. 25, 1997) and (4) the issue of
Board reversal of Regional Director decisions.

(1) Congress created the National Labor Relations
Board as one of the independent administrative agencies
with quasi-judicial responsibilities. As such, the Board,
in order to be faithful to the rule of law so criticall to a
well-functioning democracy, must maintain its inde-
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pendence in connection with casehandling matters. At-
tempts by Congress to interfere with the Board’'s
resolution of pending cases, or casesthat arelikely to
come before the Agency for resolution, compromise
the Board’s independence. This independence is a
prerequisite for the confidence which the Board must
enjoy if the statute is to be interpreted impartially
and in a manner compatible with the purposes of the
Act by those entrusted with such responsibilities by
the President and the Senate.

Thus, what Chief Justice Rehnquist said of our courts
applies well to all agencies with judicial responsibilities:

[T]here are a very few essentids that are vitd to the
functioning of the federd court system as we know it.
Surely one of these essentids is the independence of the
judges who st on these courts. [Chief Justice William
H. Rehnquist, Address a the Washington College of
Law Centennia Celebration Plenary Academic Pandl:
The Future of the Federal Courts, American University,
p. 10 (Apr. 9, 1996).]

As Chief Justice Rehnquist said:

Change isthe law of life, and the judiciary will have to
change to meet the challenges which will face it in the
future. But the independence of the federd judiciary is
essentia to its proper functioning and must be retained.
[Rehnquist address. supraat p. 18.]

Quite obviously, Congress can always amend or repeal
the National Labor Relations Act and the Senate,
through its advice and consent as it relates to Presiden-
tial appointments of Board Members and the General
Counsel, plays a continuous role in the policies of the
Act by virtue of the limited duration of Board Member
and General Counsel terms.

You ask for “assurances.” As | said to your Subcom-
mittee when questioned about the subject a few years
ago, | could not change my vote on any issue because of
political pressure of any kind without violating my oath
of office. And | assure you that | will not violate my oath
of office aslong as | serve in government.

(2) With respect to the question of whether the Board
has approved multi-facility units over aunion’s wishes, |
can inform you that we have done so on several occa-
sions. In PECO Energy Co., 322 NLRB 1074 (1997),!
the Board, contrary to the union, found that neither of
two separately located units sought by a union were ap-
propriate for collective bargaining. In PECO, the IBEW
sought a unit of craft and technical employees at
PECO’'s Cromby generating station, and a similar unit
at PECO’s Eddystone generating station. The Board

! Chairman Gould, Members Fox and Higgins.

concluded that the union had failed to establish that the
units were appropriate. Rather, we noted that such units
would “unduly fragment PECO’s operations.” 322
NLRB at 1080. It should also be noted that this case was
transferred by the Regional Director to the Board for
decision, and the Board decided this unit issue against
the union.

Similarly, in Southern California Edison Co., Case
31-RC-7303,% the Board found inappropriate a union-
requested single-facility unit. In that case, the union
sought a single unit of customer service representatives
at the employer's San Bernadino office. The Regiona
Director, contrary to the union, found the unit inappro-
priate, and concluded that only a larger, multi-location
unit was appropriate. The union requested review. As
noted, the Board denied the request for review, thereby
indicating its agreement with the Regional Director's
determination against the wishes of the union.

In Klosterman Bakeries of Indiana, Inc., Case 25—
RC-9525,% the union filed a petition seeking to represent
drivers at one location operated by the employer. Con-
trary to the union, the Regional Director found that the
employer had rebutted the presumptive appropriateness
of the single-facility location. Rather, the Regional Di-
rector concluded that the unit must also include drivers
located at two other facilities operated by the employer.
The Board affirmed the Regional Director’s decision,
rejecting the union’s contentions to the contrary. A
similar result obtained in U.S. Homecare Infusion Ther-
apy Corp. of New Jersey, Case 22-RC-110 7,* abeit by
a different path. In that case, the union sought to repre-
sent employees at one of the employer’s facilities. The
Regional Director agreed with the union that such a unit
was appropriate. The Board, however reversed the Re-
gional Director’s determination. In agreement with the
employer, and contrary to the union, the Board found
that the single-location facility did not constitute an ap-
propriate unit. Rather, the Board concluded that only a
two-location unit, including a facility 60 miles from the
one sought by the union, was appropriate. It is thus ap-
parent from this evidence that the Board continues to
apply long-standing Board policies, including, when
warranted, finding single-location facilities sought by
unions to be inappropriate.

Again, in Technology Service Solutions, Case 27—
RC-7557,% the Board reversed a Regiona Director's
unit finding in favor of the union. In that case, the

2 Order denying review issued August 8, 1995 (Chairman Gould,
Members Browning and Truesdale).

% Order denying review issued February 7, 1995 (Members Browning
and Cohen, Chairman Gould dissenting).

4 Decision on Review issued February 23, 1995 (Member Stephens
and Browning, Chairman Gould dissenting).

® Decision on Review and Order issued July 20, 1995 (Chairman
Gould, Members Cohen and Truesdale).
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finding in favor of the union. In that case, the Regional
Director applied the theory of the presumptive appropri-
ateness of a single-facility unit to territories under the
supervision of customer service managers (CSMs), and
found a unit supervised by certain CSMs to be appropri-
ate. The Board rejected the application of the presump-
tion in that situation, noting that the CSMs' territory
could “not realistically be viewed as the equivalent of a
single facility.” The Board concluded that the unit found
appropriate by the Regional Director merely constituted
a geographic area, but was not a structure or office.
Thus, the Board concluded there was no central |ocation
out of which employees worked, and that there was no
separate community of interest among the employees in
the unit found appropriate by the Regiona Director.
Rather, the Board found, in agreement with the em-
ployer, that only a region-wide unit was appropriate.

In Cablevision of Longlsland, Case 28-RC-5254,° the
Board denied review of the Regional Director’s finding,
contrary to the union’s wishes, that the only appropriate
unit consisted of employees at the employer’s three cable
systems. Significantly, the Board noted in its Order that
the Regional Director had failed to apply the presump-
tion that a single facility was appropriate. Nonetheless,
the Board concluded that even applying the presump-
tion, the employer had presented sufficient evidence to
rebut its application, and agreed with the Regional Di-
rector that only a multi-location unit was appropriate.

Other cases, in a memorandum prepared by the Office
of Representation Appeals staff, are included in Attach-
ment A.

(3) The two cases cited in your letter—D&L Trans-
portation, Inc., supra and Dattco, Inc., supra—do not
indicate that the Board is applying a new, more rigorous
presumption in favor of single-facility units. Rather,
those cases apply traditional Board analysis, and cite
Board precedent predating the rule and the tenure of
the current Board. While it is clear from those deci-
sions that individual Board members may occasionally
disagree as to the application of the law to a particular
set of facts, there is no disagreement as to what the law
is. Nor isthe Board, sub silentio, applying the previously
proposed rule.

In D&L, for example, the Board went to great lengths
to indicate that it was following existing Board prece-
dent in reaching its decision. It first must be noted in
this regard that the employer in that case objected to the
union’s reliance on the proposed rule. The Board noted
that the union’s request for review raised substantial
issues apart from the union’s reliance on the rule. The
Board additionally stated that in reaching its determina-

® Order denying review issued May 8, 1995 (Members Stephens,
Browning and Cohen).

tion, “the Board does not rely on the proposed rule or
any considerations therein.” 324 NLRB No. 31, dlip op.
at 1, n.2. After reciting the facts, the Board then set
forth the applicable principles and standard of analysis.
In so doing, the Board cited J&L Plate, 310 NLRB 429
(1993),” which itself relied on Dixie Bell Mills, 139
NLRB 629 (1962). The Board aso relied on a 1990 de-
cision, Esco Corp., 298 NLRB 837.2 These three cases
were all decided prior to consideration of the proposed
rule, and before any of the current Board members
terms.

The decision itself makes plain that it is applying the
criteria used by the Board for over three decades in de-
termining whether a single-facility unit is appropriate.
The decision painstakingly considered all the facts, and
each of the reasons set forth by the Acting Regional Di-
rector to support his opinion. Thus, the Board consid-
ered the traditional criteria of local autonomy, common
skills and functions, interchange, geographic proximity,
common policies and procedures, and centralization of
labor relations. Evaluating this criteria, the Board con-
cluded that there was local supervisory autonomy; dis-
tinctive skills and pay; separate seniority; minimal inter-
change; and geographic separation. These factors—all
traditional ones predating promulgation of the rule led
the Board to reverse the Acting Regional Director’s de-
cision.

Dattco followed D&L. The Board's decision notes
that the facts in that case were similar to those in D&L,
and the same result should obtain. The Board specifi-
cally noted that the terminal manager and dispatcher
exercised a high degree of autonomy over day-to-day
operations, that there was only minimal interchange,
and other facilities were geographically separate. These
are traditional criteria, among others, used by the Board
for many years in evaluating whether an employer has
rebutted the presumptive appropriateness of a single-
facility unit.

In sum, it is apparent that contrary to your stated
assertion, the Board, in its recent decision-making
process, is not carrying out the policies of the pro-
hibited regulations as if they were actually in effect.
The precise standards relating to employer rebuttal
are st forth in the rule and are not contained in the
Board’s decisions.

(4) Asto the question concerning the Board’s reversal
of regional decisions in both D&L and Dattco, | will
discuss here, and have attached as an Attachment B,
statistics reported to Congress in the Board's Annual

71993 (Members Devaney, Oviatt and Raudabaugh).
81990 (Chairman Stephens, Members Cracraft and Devaney).
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Reports. In Fiscal Year 1997,° parties filed 446 requests
for review of regional decisions in representation cases.
Twenty-four of these were withdrawn prior to the Board
ruling on them. The Board acted on 425 requests for
review.'® The Board granted review in 67 cases, denied
review in 346 cases, and remanded 8 cases (1 case was
withdrawn after review was granted). Of 62 Board deci-
sions after grant of review, the Board affirmed the re-
gional decision in 33 cases, remanded 8 cases, and re-
versed the Regional Director in 21 cases. Thus, of all
review cases acted on by the Board in 1997, the Board
reversed the region five percent of the time. When re-
mands are added into the equation, that percentage rises
to seven. And measured against only those cases in
which the Board granted review, the Board reversed
regional decisions 21 out of 62 times—34 percent (47
percent when remands are added in to the equation).
Similar numbers are revealed by analysis of Fiscal Year
1996, as set out below.™ It is thus clear that, while not
taking its regional determinations lightly, the Board has
not hesitated to correct improper decisions. It is not
relatively uncommon for the Board to grant review to
evaluate a region's decision more thoroughly—that is
done in about 15 percent of the cases—and it is not un-
common for the Board, on review, to disagree with a
region’s determination.

| also assure you that no Regional Director would re-
act to the subject opinions by approving unions' requests
for single-facility units simply to avoid being reversed by
the Board. First, our Regional Directors, and regional
personnel as a whole, are dedicated professionals and
civil servants who perform a difficult task under trying
circumstances (and with minimal resources!) to the best
of their ability every day. Second, and more impor-
tantly, the Board oversees all its regions, and performs
its statutory task by reviewing the representation cases
these regions process. That the Board occasionally re-
verses a regiona determination, where that determina-
tion isincorrect, does not chill the regions’ dedication or

® The statistics for Fiscal Year 1997 are only preliminary, may be re-
vised for accuracy prior to submission to Congress in the Board's 1997
Annua Report. Nonetheless, | will discuss them here because the subject
cases arose in that year, and | do not believe that there will be much, if
any, variance from the preliminary data used here.

10 The dlight difference in numbers from those received compared to
those acted on reflects the fact that some requests that were filed in 1996
were acted on in 1997, and some 1997 requests were not yet evaluated

™ In Fiscal Year 1996, parties filed 405 requests for review. Forty-one
of these were withdrawn before Board action. The Board ruled on 370
request for review: it granted review in 60 cases, denied review in 302
cases, and remanded in 4 cases; one case was withdrawn. The Board
issued 53 decisions, in which it affirmed the regional determination in 15,
remanded in 7, and reversed in 31 cases. Thus, the Board reversed the
region in over 8 percent of al cases considered (10 percent when remands
are factored in). As a percentage of actual Board decisions after grant of
review, the Board reversed regional opinions 58 percent of thetime.

ability to act. The law is on the books. Indeed, the Gen-
eral

Counsel has recently updated the Agency’ s representa-
tion manual, An Outline of Law and Procedure in Rep-
resentation Cases. That manual sets forth, among other
things, the principles applicable in the area of requested
single-location units. See Chapter 13, pp. 183-191.
There is no danger that, simply because some Board
Members perceive the facts differently from other mem-
bers and its Regional Directors, that the decisions will
not be reached on the facts and law. Since D&L itself
makes plain the Board is not applying the rule, and the
Agency’s own Outline also so indicates, | do not believe
it necessary or appropriate to inform the Regional Di-
rectors in writing in response to your directive that their
determinations on requested single-facility units will be
handled in accordance with the proper rules—they al-
ready have been so informed, and | reject any implicit
suggestion that improper or forbidden considerations
have in any way influenced our decisions.

Again, | reiterate that any attempt by the Chair-
man or by the Board to issue such instructions pursu-
ant to your request would be inconsistent with our
responsibilities as an independent administrative
agency with quasi-judicial responsibilities.

In conclusion, let me assure you that the Board is car-
rying out the mandates of the Act and, specifically, the
prohibition of P.L. 105-78. As explained above, the
Board and its Members continue to apply long-standing
precedent and policies.

Thank you for your interest in this matter. | would be
pleased to meet with any members of the Subcommittee
should you desire to discuss this further.

Sincerdly,
/4 William B. Gould IV

Chairman

Enclosures: (2)
Attachments A (Attachment B omitted)

Attachment A

The Board has shown a ready willingness to grant re-
view of Regiona Directors opinions applying the pre-
sumption and finding appropriate single-facility units,
even if the Board ultimately agrees with the Regional
Directors' results. Thus, in Sears, Roebuck & Co., Case
9-RC-16692," the Board granted review of the Regional
Director’s finding that a single facility sought by the

! Order granting review issued May 23, 1996 (Members Browning,
Cohen and Fox).
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union was appropriate. The Board believed the em-
ployer’'s request for review raised substantial issues war-
ranting closer analysis of the Regional Director’s opin-
ion. Upon careful consideration of the entire record of

Although the case still is pending before the Board for
decision, we believe it worth noting that the Board re-
cently granted review of a Regiona Director’s finding
that a union-sought single-facility unit was appropriate.

ATTACHMENT E

ENFORCEMENT RATES
FY 1990 Through First Half of FY 1998

Y ear Full Enforcement
1990 78.9
1991 76.4
1992 73.3
1993 78.2
1994 62.7
1995 60.8
1996 65.8
1997 70.0
1990-1997 70.8
avg.
1998- 1t Half 70.9

the proceedings, including the transcript of the hearing,
the Board ultimately agreed with the Regional Director’s
decision.? Similarly, in Farley Foods, U.SA., Case 13—
RC-19105, the Board granted review of the Acting
Regional Director’s finding that the unit sought by the
union—unit of warehouse employees at a separate loca-
tion—was appropriate. The Board granted review and
examined the record to ensure that the Region had
reached the correct result. Based on its careful review,
the Board affirmed the unit finding. And in R.B. Asso-
ciates, Inc., Case 5-RC—14470," the Board granted the
employer’s request for review of the Regional Director’s
finding, in agreement with the union, that a unit of em-
ployees at a single hotel operated by the employer was
appropriate. Five months later, after a thorough review,
the Board ultimately issued a published opinion affirm-
ing the Regional Director’s finding.®

These opinions show the Board's willingness to look
at al sides in this delicate area, and to give employer
requests for review the same detail of attention it gives
to union requests for review. There are two other cases
which should be mentioned before leaving this topic.

2 Decision on Review issued September 13, 1996 (Chairman Gould,
Members Browning and Fox).

% Order granting review and affirming Acting Regional Director in
material respects issued May 24, 1995 (Chairman Gould, Members Ste-
phens and Truesdale).

4 Order granting review issued May 23, 1997 (Chairman Gould,
Members Fox and Higgins).

® Decision on Review and Order reported at 324 NLRB No. 138, is-
sued October 30, 1997 (Chairman Gould, Member Fox and Higgins).

Partial Enfor cement Total
9.9 88.8
10.1 86.5
10.6 83.9
10.6 88.8
16.2 78.9
11.7 72.5
18.1 83.9
13.8 83.8
12.6 83.4
17.7 88.6

In American Medical Responses-Mid-Atlantic, Inc.,
Case 4-RC-19257, the Regional Director found appro-
priate a
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single-facility unit of emergency medical technicians a one
of the employer’s terminals. The employer requested re-
view, arguing that the unit must also include employees at
three other terminals. The Board® granted the employer's
request for review, and is currently evaluating whether the
Regiond Director reached the correct result. In AVI Vend-
ing, Case 9-RC-17019," the Regiona Director, applying
single-facility presumption, found that a unit of employees
at one cafeteria operated by the employer a a defense in-
gallation in Columbus, Ohio, was appropriate, contrary to
the employer’s argument that the unit must aso include
employees working a another food service facility at the
ingtalation. The Board agreed that the employer’s request
for review raised substantial issues warranting review of the
Regiond Director’ s evauation of the traditional criteria

In sum, the Board has applied, and continues to
apply, its historical policies regarding evaluation of
whether  single-facility units are  appropriate.

© Corrected Order granting review issued January 13, 1998 (Members
Liebman, Hurtgen and Brame).

7 Order granting review issued February 27, 1998 (Chairman Gould,
Members Hurtgen and Brame).
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ATTACHMENT F

SELECTED CASES ISSUED DURING
CHAIRMAN GOULD’S TENURE

REPRESENTATION CASESAND ORGANIZATIONAL
ACTIVITIES

In Sunrise Rehabilitation Hospital, 320 NLRB 212
(December 19, 1995), the Board held that monetary
payments, that are offered to employees by unions or
employers, as a reward for coming to a Board election,
and that exceed reimbursement for actual transportation
expenses, amount to a benefit “that reasonably tends to
influence the election outcome.”  Accordingly, the
Board overruled established precedent. * It noted that the
standard for whether the offer of pay or monetary bene-
fits is objective and not subjective, i.e., “. . . whether the
challenged conduct has a reasonable tendency to influ-
ence the election outcome.” The Board further stated
that it takes into account, “. . . such factors as the size of
the benefit in relation to its stated legitimate purpose,
the number of employees receiving it, how the employ-
ees would reasonably construe the purpose given the
context of the offer, and itstiming.”

On the other hand, in Good Shepherd Home, 321
NLRB 426 (May 31, 1996), the Board found that a good
faith payment designed to reimburse for transportation
expenses is not objectionable. Said the majority: “As
long as the reimbursement is clearly related only to ac-
tual travel expenses, and the party has made a good faith
effort to estimate those expenses, we will conclude that
the party has not engaged in objectionable conduct.”?

In Arizona Public Service Company, 325 NLRB No.
137 (May 4, 1998), a Board mgjority, Chairman Gould
and Member Hurtgen, held in separate opinions that an
employer did not engage in objectionable conduct by
conducting an election-day raffle for employees voting
in the election. Chairman Gould disagreed with the
Board' s prior approach to determining if an election-day
raffle is objectionable, i.e., consideration of whether the
raffle prizes are of a substantial nature, and stated his
view that “the Board should modify its analysis. . . . to
place primary consideration on whether the employer
has, in the past, held raffles of a similar nature for em-
ployees.” Because the record failed to show that the
employer’s raffle was inconsistent with past practice,
Chairman Gould found the raffle not objectionable.

Member Hurtgen applied the existing precedent of
considering all attendant circumstances, including the
value of the prizes, in determining whether the raffle

1Y oung Men's Christian Association, 286 NLRB 1052 (1987).
2 Member Cohen dissented in this case as well as Sunrise Rehabilita-

was objectionable. In his view, there was no evidence
linking the raffle to how the employees voted, and with
928 unit employees and prizes worth $4000, the vaue of
the raffle ticket was about $7 and thus not so substantial
asto interfere with employee free choice.

In a dissent, Member Liebman also applied existing
precedent, but found the raffle objectionable because the
prizes worth $4000 “were so substantia as to both divert
the employees' attention away from the election . . . and
to inherently induce eligible voters to support the em-
ployer’s antiunion position by voting against the [un-
ion].” Member Liebman further found that the manner
in which the raffle was announced, i.e., in a flyer ex-
horting employees to vote against the union, had the
tendency to induce employees to vote against the union.

In Gormac Custom Mfg. Inc., 324 NLRB No. 80
(September 22, 1997), the Board rejected the employer’s
contention that a representation election won by the un-
ion should be set aside on the basis of the union’s pre-
election circulation of a leaflet with the names of unit
employees indicating their support for the union. The
employer argued that the leaflet was objectionable as a
breach of employee confidentiality and as a deception
that fell within the forgery exception to the Board's
Midland doctrine® because the names had been copied
from documents originally signed by employees who
were unaware that they were authorizing the union to
publicize their support of the union. In regjecting this
argument, the Board noted that the documents originally
signed by the employees “expressly authorized the [un-
ion] to sign their names to union leaflets.” In view of
this clear language, the Board deemed irrelevant the
employer’s claim that oral misrepresentations had been
made to employees concerning the use of their names.

In Kalin Construction Company, Inc., 321 NLRB 649
(July 8, 1996), the Board adopted a new rule, similar to
the anti-captive audience approach endorsed four dec-
ades ago prohibiting eleventh-hour captive audience
speeches in Peerless Plywood,* by prohibiting other
forms of last minute campaign tactics. In this case, em-
ployees could only gain access to the voting area by en-
tering through an area where, contrary to past practice,
the company handed them their pay envelopes. Here,
each employee received two checks for the pay period
whereas in the past one paycheck per pay period had
been issued. One was for the amount the employer
claimed the employees would receive under union repre-
sentation. The other was for the amount the employer
claimed would be sent to the union.

In Kalin, the Board concluded that, because last min-
ute campaign speeches and electioneering and changes

% Midland National Life Insurance Co., 263 NLRB 127 (1982).

tion.

4107 NLRB 427 (1953).
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in the paycheck process have an unsettling impact on
employees and disturb the laboratory conditions which
are a prerequisite for a fair election, a change in the
paycheck, paycheck distribution, the location or method
of the paycheck distribution would be a basis for setting
the election aside. It noted that, if a change in the pay-
check process was motivated by a “legitimate business
reason unrelated to the election,” the new rule would not
be violated. The Board sounded a theme that is similar
to much that they have done elsewhere, i.e.,, an addi-
tional virtue of this approach was that it was both under-
standable and predictable and, therefore, would be less
likely to giveriseto “. . . extensive litigation, delay, and
rulings that are difficult to reconcile.”

Another important issue involving organizational tac-
tics arose in Novotel New York, 321 NLRB 624 (July 8,
1996), where a union commenced an organizational
drive among hotel workers in the midst of complaints
about alleged irregularities involving the payment of
overtime wages to the workers. A suit aleging viola-
tions of the Fair Labor Standards Act of 1938 was filed
in Federal District Court by the union, which was repre-
sented by outside counsel. Consent forms were signed
and filed. The issue presented was whether the union’s
litigation was a “benefit” which interfered with the con-
duct of the election.

In Novotel, the Board noted that, historically, unions
have undertaken a wide variety of actions and tactics to
protect and advance the rights of workers. Assessing a
wide variety of subjects with which unions have been
concerned, it observed that unions have used training
programs, litigation, and the advocacy and monitoring
of legislation to advance their goals.

The Board noted the freedom of association cases in
which the United States Supreme Court held that First
Amendment protection applies to advocacy which
sometimes takes place in the context of litigation. It
held that constitutional and statutory precedent provided
protection for both members and nonmembers in an
organizational campaign and that protection was not
removed “. . . the moment the union took the next
logical step and sought financially or otherwise to assist
nonmembers in gaining access to the Courts for vindi-
cation of their lawful rights.” The major employer ar-
gument in Novotel was that, notwithstanding the pro-
tection afforded employees, the result of litigation by the
union was an objectionable grant of benefit which would
warrant setting the election aside. Said the Board:

[W]e would be standing the gtatute on its head if we
were to set the eection aside on the ground that the le-
ga services [provided by the union to] . . . employees
were a ‘financia benefit to which they would otherwise
not be entitled’ . . . . Because the Act protects the Peti-

tioner’s conduct, we conclude that the legal services it
provided Novotel employees were a benefit to which
they were entitled under national labor policy.

The Board noted the employees lack of familiarity
with the legal process and remedies, and their lack of
financial resources. It observed that resorting to the
judicial process might well have been “fruitless” without
union assistance. Said the Board: “The Petitioner here
did precisely what the Act intended labor organizations
to do: it aided employees engaged in concerted activ-
ity.”

In Shepherd Tissue, Inc., 326 NLRB No. 38 (August
26, 1998), the Board majority, Members Fox and Lieb-
man, adopted the Hearing Officer's recommendation to
overrule the employer's objections to the election. The
employer's Objection 2 alleged that the union had in-
jected racial considerations in the campaign in such a
way as to destroy the laboratory conditions necessary for
a valid election. The Hearing Officer found that the
union's campaign handbill which included a statement
by a discharged unit employee concerning a sexual har-
assment investigation that “black folk have been
wrongly touched by whites for over 300 years,” was not
objectionable under Sewell Mfg. Co., 138 NLRB 66
(1962).

In a concurring opinion, Chairman Gould stated that
while the basic principles of Sewell are correct, he does
not subscribe to the holding of Sewell and its progeny
that places the burden on the party making the racial
appeal, requires that the appeal be truthful and creates
an inappropriate symmetry between unions and employ-
ers. In his view, regardless of whether the appeal is
made by the employer or the union, the burden should
be on the objecting party to establish that a racial remark
is designed to incite racial hatred. He also stated that
the truth or falsity of the racial appeal isirrelevant to the
determination of whether it rises to the level of objec-
tionable conduct.”> He observed that an erroneous state-
ment is inevitable in free debate, but such statements
must be protected if freedom of expression is to retain
the “ breathing space” it needs to survive.® He noted that
racial protests and grievances—and those about sexual
discrimination and other forms of alleged arbitrary
treatment—are properly promoted, not smothered and
suppressed, by the statutory scheme which the Board
administers. Further, Chairman Gould observed that
placing the burden on the party seeking to have the

® Chairman Gould noted that his view is consistent with the Board's re-
fusal to inquire into the truth or falsity of parties campaign statementsin
general or set aside elections on the basis of miseading campaign state-
ments. Midland National Life Ins. Co., 263 NLRB 127 (1982).

® New York Times v. Sullivan, 376 U.S. at 271-272 (1964) (quoting
NAACPv. Button, 371 U.S. 415, 433 (1963)).
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election set aside and eliminating the requirement that
the truthfulness of the racial remarks be established,
diminishes the potential for wasteful litigation that is
now present in this area.

Because of the employer's economic power and con-
trol of the employment relationship, Chairman Gould
noted that the Board's concerns about racial appeals
expressed in Sewell have peculiar applicability to re-
marks of employers as opposed to those of unions and
their representatives. In cases involving employers, like
Sewell, Chairman Gould observed that employers at-
tempted to divide workers on the basis of racial appeals
unrelated to working conditions and the workplace and
to frustrate the possibility of effective concerted activity.
While he stated that he would condemn similar union
appeals designed to divide workers through racial ha-
tred, Chairman Gould noted that generally speaking,
union organizational efforts aimed at blacks and other
racial minorities and women must necessarily focus, in
part, upon grievances peculiar and unique to such
groups, i.e., employment conditions which are attribut-
able to racial inequities or what appear to be racial ineg-
uities and other forms of arbitrary treatment.

In the instant case, Chairman Gould observed that
while the statement in thePetitioner's handbill suggests a
racial message, it also raises valid workplace issue and
credited evidence established that the issues of common
concern to employees included wages and benefits,
worker safety, equal treatment of employees and unjust
discharges of employees. Appeals based on racia soli-
darity or expressions of grievance based on racia dis-
crimination are indistinguishable from appeals to em-
ployees economic and social self-interest which the
Board has long recognized as a legitimate tactic in any
union organizing campaign. In Novotel New York,” the
Board recognized that, under the statutory scheme of the
Act, unions have an essentia role in assisting workersin
the exercise of their Section 7 rights to better their
working conditions and, to fully play this role, unions
engage in a broad range of activity on behalf of both the
employees they represent as well as the employees they
are seeking to organize.

Questioning whether the election would be set aside if
the Petitioner had ingtituted litigation or offered legal
advice with or without the prospect of litigation to em-
ployees in the bargaining unit pursuant to Title VII of
the Civil Rights Act of 1964 and related employment
discrimination legislation, Chairman Gould stated that
Novotel makes it clear that, unless the Board will treat
employment discrimination differently than other em-
ployment problems and litigation or accord it less status,
the answer is in the negative. According to Chairman

7321 NLRB 624 (1996).

Gould, the principles of Novotel make it clear that the
promotion or acknowledgment of employee grievances,
racial or otherwise, are appropriate under the Act.

While he agrees that racial discrimination and sexual
harassment are complex problems, Chairman Gould
stated that the answer is not to discourage open debate
where these issues concern employees working condi-
tions and he observed that the reality of the workplace is
that discussions between employees, unions, and man-
agement is frequently rough and tumble, but the Board
cannot and should not function as a censor of these de-
bates over issues germane to the employment relation-
ship. Under Chairman Gould's view, until the rhetoric
reaches the point at which it is no longer relevant to the
discussion of unionization and is intended only to pro-
mote an atmosphere of racial hatred, the Board should
not condemn racial appeals.

EMPLOYEESAND COMMUNITY OF INTEREST

In PECO Energy Company, 322 NLRB 1074 (Febru-
ary 14, 1997), the Board held that the general rule in
favor of systemwide units of public utilities does not
operate as an absolute prohibition of smaller units. In
this case, the Board stressed that PECO through its own
reorganization had identified the power generation
group as a well-defined administrative segment of the
organization that could justify a smaller than system-
wide unit. The Board found the same to be true of the
nuclear generation group.

In Speedrack Products Group Limited, 325 NLRB No.
109 (April 9, 1998), a case on remand from the United
States Court of Appeals for the District of Columbia
Circuit, the Board reconsidered its earlier decision, re-
ported at 320 NLRB 627 (1995), in which a majority
had held that work-release inmates did not share a
community of interest with the regular “free-world” unit
employees, and were ineligible to vote. Chairman
Gould dissented from that earlier decision, stating that
he would find the work release employees eligible under
the Board's decisions in Winsett-Simmonds Engineers,
Inc., 164 NLRB 611 (1967), and Georgia Pacific Corp.,
201 NLRB 760 (1973), which represent the Board's
determination that whether work-release employees
share a community of interest with their fellow employ-
ees depends on their status while in the employment
relationship and not on the ultimate control they may be
subjected to at other times. In remanding the case to the
Board, the D.C. Circuit agreed with Chairman Gould’'s
dissenting opinion, finding that “work-release employ-
ees were ‘completely integrated’ into Speedrack’s
workforce,” and “[t]hus under Winsett-Simmonds and
the Board's other cases, Speedrack’s employees appear
to share a community of interest and to be eligible to
vote in the representation election.” Speedrack Products
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Group, Ltd. v. NLRB, 114 F.3d 1276, 1282. In accept-
ing the remand, the Board stated that it had reconsid-
ered its original determination regarding the work-
release employees and, in agreement with Chairman
Gould's dissent in the underlying representation case,
decided to apply Winsett-Simmonds to find that the
work release employees share a sufficient community of
interest with the unit employees.

In a separate opinion, Chairman Gould noted that any
correctional authority constraints on work release em-
ployees are irrelevant to the community-of-interest
analysis where those constraints do not differentiate
work release employees from other employees in their
relationship to their employer. In Chairman Gould's
view, the consideration of constraints on the rights of
work release employees to strike as a factor in finding
community of interest assumes an adversarial approach
to industrial relations and ignores the movement toward
workplace cooperation that he has long supported.
Chairman Gould aso stated that the primary thrust of
labor policy ought to be upon more rational and coop-
erative avenues for labor and management to pursue and
that strikes and picket lines, while part of the statutory
scheme, should be a measure of last resort as a practical
matter. Thus, in his view, the Board should remain
faithful to the thrust of his dissent and the Court of Ap-
peals decision and measure community of interest
through integration into the employment relationship
itself.

Member Fox indicated that she would modify the test
set out in Winsett-Simmonds by expanding it beyond its
narrow focus on factors defining the employment rela-
tionship while the work release employees are actually
on the job and would consider the constraints, if any,
placed on work release employees freedom to attend
union meetings after working hours, to participate fully
in the collective-bargaining process and to engage in
other collective efforts to affect workplace conditions.

The supervisory status of charge nurses employed in
hospitals and nursing homes has spawned considerable
litigation and, indeed, has been the subject of contro-
versy at the Board for years?® In two lead cases, on the
basis of the evidence presented in each case, the Board
found that disputed charge nurses were not statutory
supervisors within the meaning of the Act. In Provi-
dence Hospital, 320 NLRB 717 (January 3, 1996), enfd.
121 F.3d 548, 156 LRRM 2001 (9" Cir. 1997), the
Board stated that the record evidence did not establish
that charge nurses’ assignments of registered nurses was
anything more than a routine clerical task and that their

8 See NLRB v. Hedlth Care & Retirement Corp., 114 S. Ct. 1778
(1994); Northcrest Nursing Home, 313 NLRB 491 (1993); and cases
cited therein.

direction of employees did not require the use of inde-
pendent judgment within the meaning of Section 2(11).
The Board noted that while the charge nurses exercised
considerable judgment in assessing patients conditions
and treatment, this was a part of their professiona
judgment shared by all staff registered nurses. Simi-
larly, in Ten Broeck Commons, 320 NLRB 806 (Febru-
ary 2, 1996), the Board held that licensed practica
nurses serving as charge nurses in a nursing home were
not statutory supervisors. Again, in connection with
assignment and direction, the question was whether the
direction required the use of independent judgment or
involved directions which were merely routine.

In another recent case, the Board addressed the issue
of whether professional employees possess supervisory
authority over nonunit support personnel. In Legal Aid
Society, 324 NLRB No. 135 (October 21, 1997), the
Board was confronted with the issue of whether four of
the Society’s attorneys should be excluded from the pe-
titioned-for unit of attorneys on the ground that they
exercise statutory supervisory authority over nonunit law
clerks, paralegals and/or clericals or otherwise exercise
statutory supervisory authority. Members Fox and Hig-
gins in the majority opinion, adhered to Detroit College
of Business’ in which the Board held that a number of
factors should be appropriately taken into account in
determining whether professionals possess supervisory
status which would exclude them from statutory cover-
age. The majority found that attorneys should be ex-
cluded who supervise paralegals on the ground that the
individuals work is comparable to part-time faculty
members in Detroit College. In Legal Aid, the Board
majority said that the functions of one attorney were not
“ancillary to her professional duties as an attorney” and
because of the independence of such nonunit individuals
they could not be regarded as support personnel which
might provide the basis for an exception to supervisory
status.

In a concurring and dissenting opinion, Chairman
Gould stated that, because of the confusing and wide
variety of separate factors set forth in Detroit College,
that decision should be overruled. But he endorsed the
principle that the professionals who only supervise non-
unit support employees could be included in the profes-
sional bargaining unit. Chairman Gould stated that
there is no divided loyalty problem—the basis for super-
visory exclusion—because the professiona supervisory
authority is set apart from their “primary interest as em-
ployees in professional matters and concerns.” He ex-
pressed the concern that Detroit College would deprive
employees of their rights and protections under the Act
and was contrary to the purpose of the Act.

9296 NLRB 318 (1989).
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In arelated case, Rite Aid Corp., 325 NLRB No. 134
(April 30, 1998), a Board magjority of Members Fox and
Hurtgen, found, contrary to the Regional Director, that
the pharmacists who hold the position of “pharmacy
managers’ and who supervise pharmacy technicians, are
properly excluded from the unit of pharmacists and in-
terns under the standard set forth in Detroit College.
Consistent with his Legal Aid position, Chairman Gould
dissented in part, noting that even assuming that the
pharmacy managers possess statutory —supervisory
authority over the pharmacy technicians, the pharmacy
managers should be included in the unit because their
supervision only extends to nonunit support personnel.

In Union Sgquare Theatre Management, 326 NLRB
No. 17 (August 17, 1998), the Chairman applied his
views in Legal Aid and Rite-Aid to a nonprofessional
setting in dissenting from the majority's finding that
“technical directors’ (TDs) who worked at four off-
Broadway theatres were supervisors.

The respondent in Union Sguare provided theatrical
management services to the four theatres. In this ca
pacity, it hired a TD at each theatre to perform various
functions such as interacting with touring show person-
nel regarding technical matters affecting theatre pro-
duction (e.g., advising on weight limits for hanging
stage eguipment) and to perform maintenance and repair
services such as painting theatre seats and replacing
burned out stage lighting.

Members Fox and Hurtgen found that the TDs were
supervisors based on their occasional hiring of outside
assistance to complete the maintenance tasks. Accord-
ingly, they dismissed complaint allegations that the re-
spondent violated Section 8(a)(1) by making coercive
statements to two TDs and violated Section 8(a)(3) by
discharging one of them.

In dissent, the Chairman reiterated his position in Le-
gal Aid and Rite Aid that individuals who supervise
nonunit personnel should not be considered supervisors
because they present no “divided loyalty” or conflict of
interest problem between themselves and management
or between themselves and the nonunit people whom
they supervise. That no such problem existed in this
case was evidenced by the minimal frequency in which
TDs hired casual outside help and the fact that the casu-
als, because of their short-term tenure with the respon-
dent (sometimes lasting only a few days), precluded
their inclusion in the same unit with the TDs. Accord-
ingly, the Chairman concluded that the TDs were not
supervisors and that he would adopt the violations found
by the judge and the Gissel bargaining order that was
directed to remedy the violations.

In a case involving whether limousine drivers were
employees or independent contractors, Elite Limousine
Plus, Inc., 324 NLRB No. 182 (Nov. 6, 1997), the

Board, Chairman Gould, and Members Fox and Hig-
gins, affirmed the Regional Director’s Decision and Di-
rection of Election which found that the employer’s lim-
ousine drivers are employees within the meaning of
Section 2(3). The employer “salls’ franchises to limou-
sine drivers who are then dispatched fares by the em-
ployer through an on-board computer system. Upon a
review of the record, the Board determined that the em-
ployer retained control over most of the franchises it
issued and that the level of entrepreneurial activity was
insubstantial. The Board relied on evidence that most
franchises were leased not owned and that the employer
discouraged entrepreneurial activity by precluding em-
ployer repurchase of a franchise if it is sold to a third
party. In addition, the Board noted that the Regional
Director had relied on extensive evidence of the em-
ployer’sright to control the limousine drivers.

In General Security Services Corporation, 326 NLRB
No. 42 (August 25, 1998), the Board majority of
Chairman Gould and Members Fox and Liebman found,
contrary to the Administrative Law Judge, that Charging
Party Cracolici, was not a supervisor within the meaning
of Section 2(11) of the Act and that his transfer, demo-
tion, suspension, and termination for engaging in union
activities therefore violated Section 8(a)(3) and (1) of
the Act. In finding that Cracolici was not a supervisor,
the mgjority found that his changes to employee work
schedules did not involve the exercise of independent
judgment and that his issuance of two ora reprimands
which had no effect on the employees jobs did not
amount to disciplinary authority. Having found no pri-
mary indicia of supervisory authority, the Board major-
ity found that the secondary indicia (higher compensa-
tion and the like) cited by the judge were not determina-
tive. The majority then concluded, under Wright Line,*°
that the General Counsel had established that union ac-
tivities were a motivating factor in the Respondent’s
decision to discipline and ultimately terminate Cracolici
and that the Respondent had failed to carry its burden of
showing by a preponderance of the evidence that it
would have taken the same actions in the absence of
Cracolici’s union activities.

Chairman Gould, in a concurring opinion, stated that
he would also have found violations of Section 8(a)(1)
even if Cracolici were a statutory supervisor.

The Chairman thus announced that he does not sub-
scribe to the test to resolve supervisory discharge cases
set forth in Parker-Robb Chevrolet.™ In that case, the
Board held that while the discharge of a supervisor for

10251 NLRB 1083 (1980), affirmed, 662 F.2d 899 (1st Cir. 1981),
cert denied, 455 U.S. 989 (1982).

1 262 NLRB 402 (1982), affd. sub nom. Automobile Salesmen's
Union Local 1095 v. NLRB, 711 F.2d 888 (D.C. Cir. 1988).
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engaged in union or concerted activity has a secondary
or incidental effect on employees in most cases, such an
effect does not warrant an exception to the genera
statutory exclusion of supervisors from the protection of
the Act. The Chairman asserted that he holds a differ-
ent view of the Act. He stated:

discrimination by an employer that has the effect of co-
ercing employees to abandon their protected or union
activities should never be construed as lawful on the
ground that the employees abandonment of protected
or union activitiesis merely an ‘incidental or secondary
effect’ of such discrimination. To the contrary, the
chilling of employees’ rights to organize and to partici-
pate in union activities goes to the very heart of the Act
and undermines the very employee rights which the
Parker-Robb Board purported to protect. In this re-
gard, | find it inherently contradictory for the Board to
rely on the proposition that ‘employees, but not super-
visors, have rights protected by the Act,” when the re-
ault of such ardianceisto leave employers free to chill
the rights of statutory employees with impunity.

The Chairman found that the Respondent’s discharge
of Cracolici specifically because of his union activities
chilled employees exercise of statutory rights because
employees could reasonably fear they also would be dis-
charged if they persisted in their efforts to seek union
representation.

Chairman Gould also found that even when the su-
pervisor’'s discharge does not have a chilling effect on
other employees, a supervisor may still enjoy the protec-
tion of the Act in certain circumstances. The Chairman
found that where an individual’s supervisory status is
uncertain and is contested before the Board in a union
organizational campaign, the individual does not lose
the protection of the Act if he is subsequently deter-
mined to be a statutory supervisor. Noting that a domi-
nant purpose of Section 2(11) is ensure that supervisors
loyalty to their employers interests is not impaired by
identity with the interests of rank-and-file employees,
Chairman Gould reasoned that the protection of the un-
ion activities of individuals whose supervisory status is
uncertain at the time they engage in such activities does
not impair supervisors loyalty to management because
the obligation to be loyal is not yet clearly established.
The Chairman found that under current law, the em-
ployee whose supervisory status is in doubt “must risk
everything when, upon an employer’s mere assertion
that the employee is a supervisor, the employee must
choose either to surrender his Section 7 right to engage
in protected or union activity or to subject himself to
possible discharge by continuing to engage in that activ-
ity....] would remove this risk by finding unlawful an
employer’s demand that an employee cease his protected

or union activity and any discipline imposed if the ac-
tion was taken as a result of such activities prior to a
Board determination of his job status.” Chairman Gould
concluded that the facts in this case did not warrant this
approach, however, because Cracolici’s status was not
contested in the union’s organizational campaign.

Members Hurtgen and Brame dissented, finding that
the judge correctly determined that Cracolici was a
statutory supervisor. They relied on the facts that Cra-
colici was in charge of courthouse security for approxi-
mately 4.5 hours each day, that he scheduled and as-
signed work when his superior was absent, that he had
the authority to assign overtime and that he had the
authority to act for the Respondent if an emergency
arose.

PROCEDURESIN REPRESENTATION CASES

In Bennett Industries Inc., 313 NLRB 1363 (June 3,
1994), a unanimous Board held that where an employer
did not take a position about an issue in dispute in a
representation hearing, the hearing officer properly re-
fused to allow the employer to introduce evidence as to
that issue and that it would be inappropriate to permit
relitigation of the same issue to the challenged ballot
process. Said the Board:

[1]n order to effectuate the purposes of the Act through
expeditioudy providing for a representation election,
the Board should seek to narrow the issues and limit its
investigation to areasin dispute.

And in Angelica Healthcare Services Group, Inc., 315
NLRB 1320 (January 18, 1995), a unanimous Board
held that a hearing in some form is required prior to the
time that the election takes place. From a policy per-
spective, the Chairman’s view is that employees should
have ballots in most instances before a hearing so that
representation matters may be resolved expeditiously
and so that the electorate does not lose faith in the
prompt delivery of the protections provided by the Act.
But under the statute, a “hearing” is required—although
it was not addressed in Angelica precisely how one
would define a hearing.

The Board again considered the proper scope of arep-
resentation hearing in Heartshare Human Services, 320
NLRB 1 (December 13, 1995), enfd. 108 F.3d 467, 154
LRRM 2690, (2™ Cir. 1998). There, the Board denied
review of a Regional Director’s refusal to allow the em-
ployer to relitigate the appropriateness of a single-
facility unit, where that same issue was litigated at
length only about 1 month earlier in another proceeding
involving a different facility of the employer’s. In both
proceedings, the employer asserted that only a multi-
facility, employer-wide unit was appropriate. The Board
agreed with the Regional Director that, in these circum-




23 FOUR-AND-ONE-HALF-YEAR REPORT

stances, the employer properly was limited to introduc-
ing evidence of changed circumstances, and could not
introduce evidence that was or could have been pro-
duced at the prior hearing.

More recently, in Mariah, Inc., 322 NLRB 586 (No-
vember 25, 1996), the Board emphasized that the role of
a hearing officer in a representation proceeding is to
ensure a record that is concise as well as complete. In
Mariah, the Board found that the hearing officer cor-
rectly exercised her authority to exclude irrelevant evi-
dence and to limit a party to an offer of proof.

Another closely related issue is the challenged ballot
procedure that the Board has recently discussed with its
Advisory Panel. Traditionaly, the Agency’s policy has
been to approve election agreements between the parties
that provide for up to ten percent of the voting group to
vote under challenge. These employees dligibility and
unit inclusion then is resolved after the election, either
through subsequent Board proceedings, or by post-
election agreement. Where placement or status ques-
tions are raised to the Board in pre-election proceedings,
the Board traditionally has followed a policy of permit-
ting up to approximately fifteen percent of the voting
group to vote under challenge. The Board and most
parties deem this to be preferable to having extensive
pre-election litigation that would delay the ballot and/or
the count. In early 1994, shortly after its confirmation
by the Senate, the Board proceeded to a ballot where 33
percent of the voters in one unit, and 22 percent of the
voters in a second unit, were in dispute. See North
County Humane Society, 21-RC-19324, review denied
April 14, 1994. The theory behind this approach is that
where the numbers of employees in dispute is manage-
able, it may be unnecessary to resolve such disputes even
after the ballot is taken because the numbers may not
affect the outcome of the election. This also proved the
case in Columbia Hospital for Women Medical Center,
Inc., Case 5-RC-14033, at a time when the anticipated
ratio of challenged ballots was 37.5 percent. Similarly
in Batimore Gas & Electric Company, Case 5-RC-
14351, the Board went on to an election when 21
percent of the ballots were in dispute. Since the
challenged number was 700, the election would have
been delayed some period of time—and again the
numbers in dispute were not determinative.

In The Glass Depot, Inc., 318 NLRB 766 (August 25,
1995), a plurality of two members held that whenever a
“representative complement” had voted, acts of nature,
such as snowstorms, would not result in a re-run elec-
tion. Chairman Gould concurred with the result but
stated that, as with political elections, the ballot should
not be upset because a snowstorm prevented some em-
ployees from casting their ballots. An act of nature or a
force majeure should be immaterial. Again, the Chair-

man’s concern here and elsewhere is with the uncer-
tainty arising out of the question whether a “representa-
tive complement” has voted in every instance of force
majeure and the litigation and uncertainty that arises out
of such imprecision.

The theme of Chairman Gould's concurring opin-
ion—and one consistent with the handling of represen-
tation cases and rulemaking proposals, settlement judge
procedures and numerous positions outlined in the Ju-
risdiction, Voluntary Resolution, and Bargaining Rela-
tionships, as well as Employee Participation sections
outlined below—is to promote certainty and avoid
wasteful litigation.

In Bishop Mugavero Center, 322 NLRB 209 (Septem-
ber 27, 1996), a majority upheld the Regional Director’s
recommendation that a ballot marked with an “X” in the
“No” and adiagonal linein the “Yes’ box be considered
void and therefore not counted. The majority relied
upon “well-established Board precedent” which says that
where a voter marks both boxes on a ballot and the
voter’s intent cannot be ascertained from other markings
on the ballot, the ballot is void. Chairman Gould dis-
sented on the ground that the “No” box had a completed
mark and that therefore the voter intended to register a
“No” vote rather than a “meaningless gesture of indeci-
sion.”

The U.S. Court of Appeals for the Ninth Circuit has
indicated its agreement with Chairman Gould’s position
in Bishop Mugavero. In TCl West, Inc. v. NLRB, 145
F.3d 1113, 158 LRRM 2526 (9" Cir. 1998), denying
enf. to TCI Wedt, Inc., 322 NLRB 928 (1997), the court
agreed with Chairman Gould’ s dissenting opinion in the
underlying representation case and found that the voter
clearly intended to cast a“No” vote where the ballot was
marked with one incomplete line in the “Yes’ box and a
dark, obviously emphasized, complete “X” in the “No”
box.

In Dobbs International Service, Inc., 323 NLRB No.
198 (June 30, 1997), the Board majority, Members Fox
and Higgins, denied review of the Regional Director’'s
decision, rejecting the union’s argument that the Board
extend the period in which a contract acts as a bar to a
representation petition from three to four years.

In a dissenting opinion, Chairman Gould stated that
the Board should reconsider its contract bar rule in light
of recent trends in the duration of contracts. Citing sta-
tistics that indicate an increase in the number of con-
tracts of duration of four years or more, Chairman Gould
indicated that he would consider extending the contract
bar period. Although he acknowledged that any exten-
sion of the contract bar imposes a restriction on em-
ployee freedom of choice, Chairman Gould stated that,
in the interest of industrial stability, the Board should
reexamine its current policy with respect to the duration
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of contracts as bars to petitions based on the relevant
economic considerations, different practices within dif-
ferent industries, and briefs and memoranda from labor
and management representatives and amici.

In Best Western City View Motor Inn, 325 NLRB No.
215 (July 27, 1988), a Board majority, Chairman Gould
and Members Fox, Liebman, and Brame, outlined the
circumstances in which contempt proceedings should be
ingtituted in the event of noncompliance with an en-
forced ex rel subpoena. In its objections, the employer
contended that union agents visited employees Ma-
homed Khan Shah (Shah) and Sartaj Khan (Khan) at
their homes prior to the election and threatened to create
“trouble” for them if they did not vote for the union. In
support of its objections, the employer presented affida-
vits by the two employees but could not procure their
attendance at the hearing. The employer argued that it
requested the hearing officer and the Region to initiate
contempt proceedings against Shah for his failure to
comply with a district court order enforcing the sub-
poena. However, the employer’s attorney had also failed
to appear at the hearing and therefore offered no evi-
dence that such a request had been made and did not
request a continuance of the hearing for the purpose of
obtaining the absent witnesses' testimony.

Referring to Section 102.31(d) of the Board’'s Rules
and Regulations, the Board majority concluded that al-
though this regulation does not expressly set out the
procedure for initiating subpoena enforcement contempt
proceedings, it will best effectuate the policies of the Act
to follow the same rule applicable to the Board's institu-
tion of subpoena enforcement proceedings. Accord-
ingly, upon the request of the party on whose behalf a
subpoena was issued and enforcement proceedings were
ingtituted, the Regional Director must initiate contempt
proceedings in the U.S. district court upon noncompli-
ance with an enforced subpoena unless contempt pro-
ceedings would be inconsistent with the law and policies
of the Act. The majority stated:

The Board ingtitutes enforcement proceedings upon the
request of the party on whose behalf the subpoena was
issued. There is no abdication by the Board of its re-
sponsibility to determine the facts of a case if it does
not ingtitute enforcement proceedings sua sponte, and
we perceive no basis for applying a different rule to the
decision to ingtitute post-enforcement contempt pro-
ceedings.

Lacking evidence that the employer requested the Re-
gional Director to institute contempt proceedings against
its absent, employee-witness Shah, the magjority thus
joined the hearing officer in finding no merit in the em-
ployer’s contention that the Region erred in failing to

institute proceedings sua sponte. The majority also ex-
cluded the subpoenaing party itself from the obligation
to institute contempt proceedings in court, holding that
the employer’s only procedural duty was to make such a
request to the Regional Director. The Board, accord-
ingly, did not adopt the hearing officer’s finding that the
employer had the burden of instituting contempt pro-
ceedings against Shah and the Board opposed the
hearing officer’s drawing of an adverse inference
against the employer for its failure to institute such pro-
ceedings.

Chairman Gould and Member Brame agreed that the
Regional Director did not err in failing to institute con-
tempt proceedings based on the employer’'s failure to
reguest that such proceedings be instituted, to appear at
the hearing or to request a continuance, but found it
unnecessary to pass on their colleagues findings con-
cerning circumstances, not present in this case, in which
the institution of contempt proceedings may be required.

Dissenting, in part, Member Hurtgen concluded that
the Board has the responsibility of seeking compliance
with a court order enforcing a subpoena, and that it need
not wait for a request from a private party on whose be-
half the Board sought the court order. Member Hurtgen,
however, agreed with the majority’s decision to remand
the proceeding to the Regional Director for preparation
of a supplemental report concerning the proof of service
of the subpoena allegedly served on a second employee-
witness, Khan, and for further proceedings deemed ap-
propriate.

EXCELSIOR AND THE PROVISION OF VOTING LISTS

In another early decision, North Macon Health Care
Facility, 315 NLRB 359 (October 26, 1994), the Board
held that the full names of employees and not merely
their initials must be included in the so-called Excel-
sior*? list of names and addresses provided within 7 days
of the Regional Director’s order of election. The Board
came to this conclusion because of the need to provide
the electorate with a better informed and reasonable
choice from both the union and the employer.

Subsequently, during the summer of 1997, the Board
addressed the question of compliance with the standards
in the mandated provision to unions of names and ad-
dresses of employees in Board-ordered elections under
Excelsior. In Fountainview Care Center, 323 NLRB No.
172 (June 16, 1997), the Board took note of precedent
that evidence of bad faith or gross negligence is not re-
quired to find an employer’s failure to comply with the
Excelsior requirements objectionable, but that the Board
had traditionally viewed such conduct as a “relevant

12 Excelsior Underwear, 156 NLRB 1236 (1966).



25 FOUR-AND-ONE-HALF-YEAR REPORT

consideration” in determining whether there was adher-
ence to the Excelsior voting list requirements.

In Fountainview, the employer was found to have
omitted the names of four employees from the eligibility
list, and though this constituted a little more than five
percent of the eligible voters and was not the result of a
good-faith mistake, a majority of the Board, consisting
of Members Fox and Higgins, relied upon lack of good
faith as a basis for sustaining the union’s objections in
setting aside the election.

Chairman Gould concurred, stating that a finding of
bad faith or gross negligence in the omission of names
from the list is not a prerequisite for determining that
the employer’s conduct was objectionable. He noted that
the Excelsior rule was adopted for the “ . . express pur-
pose of insuring that all employees be ‘exposed to the
arguments for, as well as against, union representa-
tion.”” In his opinion, Chairman Gould noted that in its
Excelsior decision, the Board had recognized that the
employer has a “continuing opportunity” to express its
views regarding unionization to employees while or-
ganizers normally do not have access to plant premises.
He also stated that the unions' reliance upon the Excel-
sior list had taken on “greater significance” by virtue of
the Court’s holding in Lechmere, 502 U.S. 527 (1992),
which established a broad presumption that the nonem-
ployee union organizers do not have access to private
property. He said:

In view of the fundamental importance of the
rule to the full and reasoned exercise of employees
Section 7 rights, it is extremely important that the
list be complete and accurate. Indeed, it is not un-
common, as in this case, for the election to be close.
In such circumstances, a union’s lack of complete
information as to the identity of each eligible voter
could compromise its ability to communicate with a
determinative number of voters, and, therefore, af-
fect the outcome of the election.

Where the number of omitted employees was determi-
native of the outcome of the election, as was the case in
Fountainview, Chairman Gould found the “prejudicial
effect” on the election was clear. He concluded by not-
ing that litigation about bad faith and negligence would
spawn controversies about “a union’s actual access to
the omitted employees, or the omitted employees’ actual
knowledge of the campaign issues’ which would, in
turn, “spawn an administrative monstrosity.”

The Board also addressed the issue of inaccurate ad-
dresses on the Excelsior list in the context of a close
election in Mod Interiors, Inc., 324 NLRB No. 33
(August 7, 1997). Here Member Fox joined with
Chairman Gould to conclude that an election should be
set aside because of a large number of incorrect ad-

dresses and the closeness of the election, notwithstand-
ing the fact that the corrected list was received eight
days before the election. The majority stated: “It is ex-
tremely important that the information in the Excelsior
list be not only timely but complete and accurate so that
the union may have access to all eligible voters.” Here
the Board, rejecting the position of the dissent, explicitly
held that Excelsior is not intended to “test employer
good faith or ‘level the playing field’” but rather to in-
sure that employees are fully informed so that they can
exercise their rights under Section 7. As in Chairman
Gould's concurring opinion in Fountainview, the Board
noted that any case-by-case inquiry into whether the
union actually reached employees and the fact that they
were fully informed would inevitably produce substantial
litigation—a process wasteful to the parties and the tax-
payer.

In American Biomed Ambulette, Inc., 325 NLRB No.
171, (June 15, 1998), the Board majority, Chairman
Gould and Member Liebman, adopted the hearing offi-
cer's recommendation to sustain an election objection
based on the employer’s failure to substantially comply
with the Board's Excelsior requirement. Member
Brame found it unnecessary to pass on the Excelsior
objection. The Board aso unanimously adopted the
hearing officer’s recommendation to set aside the elec-
tion based on the employer’s failure to post the election
notice.

Chairman Gould, in a concurring opinion, noted that
the Board requires the Excelsior list to be both complete
and accurate so that the union may have access to all
eligible employees. He agreed with the hearing officer
that the employer did not substantially comply with
these requirements where 56 percent of the names on the
list were inaccurate and the employer also failed to pro-
vide zip codes. Chairman Gould also stated that the
hearing officer’s conclusion that the employer “acted
with bad faith, or at a minimum, gross negligence” is
irrelevant to the resolution of an objection to an Excel-
sior list.

In Thiele Industries, Inc., 325 NLRB No. 211 (July
20, 1998), the Board majority, Members Fox and Lieb-
man, adopted the hearing officer's recommendation to
overrule the employer’s objections to the election, in-
cluding an objection based on the employer’s failure to
include the names of two probationary employees from
the Excelsior list. The majority agreed with the hearing
officer that the employer is foreclosed from filing an
objection based solely on its failure to comply with its
Excelsior abligation. The majority, noting that the Ex-
celsior rule’s purpose is to ensure “an informed elector-
ate” by “alowing unions the right of access to employ-
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ees that management already possesses,”™® so that em-

ployees are able to hear not just the employer’s point of
view but also the union’s arguments in favor of unioni-
zation, observed that where, asin this case, a union wins
an election notwithstanding the employer’s failure to
provide it with an accurate Excelsior list, the union has
obviously managed to communicate its message to em-
ployees despite the employer’s omission. The majority
thus found it “the height of silliness’ for the employer to
argue that its employees vote to be represented by a
union should not be allowed to stand because the em-
ployees did not have an adequate opportunity to receive
from the union information about why they should vote
for the union.

Chairman Gould concurred and observed in his sepa-
rate opinion that the analogous situation is the Board's
requirements for the posting of election notices. To
further the same statutory goals as the Excelsior rule and
to promote clarity and uniformity in the election proce-
dures, the Board's Rules require that employers shall
post copies of the Board's official notice of election in
conspicuous places for at least 3 full working days prior
to the election and that the failure to do so shal be
grounds for setting aside the election upon the timely
filing of objections. The rule further provides, however,
that a “party shall be estopped from objecting to the
nonposting of notices if it is responsible for the non-
posting.” Accordingly, the Chairman found that same
estoppel principle applicable under the Excelsior rule
and concluded that a party should not be able to assert
its own failure to meet its obligation as a basis for set-
ting aside the election.

Member Brame concurred in the result but disagreed
with what he characterized as a “broad rule . . . to the
effect that an employer is uniformly and automatically
‘foreclosed’ or estopped from filing any objections to an
election based on its own inadvertent failure to include
the names of al eligible voters on the Excelsior list.” In
Member Brame's view, the effective protection of em-
ployees Section 7 rights requires that the Board investi-
gate all objections based on the inadvertent breach of the
Excelsior rule, even when the objection is based on the
objecting party’s failure to supply a complete voter list
and the Board's investigation should be directed to
whether eligible voters were prejudiced by the omissions
and whether that prejudice could have affected the re-
sults of the election. Applying that analysis in the in-
stant case, Member Brame found that the purposes of
the Board's Excelsior rule were satisfied in this case.

In another Excelsior case, Bear Truss, Inc., 325
NLRB No. 216 (July 23, 1998), the Board considered
the union’s election objection aleging that the election

¥ NLRB v. Wyman-Gordon Co., 394 U.S. 759, 767 (1969).

should be set aside because the Excelsior list provided by
the employer contained 10 inaccurate addresses out of
approximately 142 eligible voters where the revised tally
showed 67 for, and 69 against, the union. The majority,
Members Fox, Liebman, Hurtgen and Brame, agreed
with the hearing officer’s finding that objection should
be overruled and concluded that the employer substan-
tially complied with the Excelsior requirements. Noting
that “it is important to the holding of fair elections that
employers supply the unions with timely, complete, and
accurate information on Excelsior lists,” the majority
found no evidence that the illegible names and incorrect
addresses were due to intentional misconduct or bad
faith on the part of the employer.

In dissent, Chairman Gould found the illegible and
inaccurate digibility list faxed by the employer was ob-
jectionable where, as here, the election was decided by a
close margin and the inaccuracies may have compro-
mised the Petitioner’s ability to communicate with a
determinative number of voters, and deprived those em-
ployees of the ability to cast a free and reasoned vote.

In Excelsior cases, the issue relates to the provision of
names and addresses subsequent to the ordering of an
election by the Regional Director. A related issue was
present in Technology Service Solutions, 324 NLRB No.
49 (August 22, 1997), where the General Counsel’s
complaint alleged that Section 8(a)(1) of the Act was
violated through the refusal to provide names and ad-
dresses of bargaining unit employees prior to the order-
ing of an election where there were no reasonable alter-
native means for the union to communicate with the
employees.

In this case, the employer installed, serviced and re-
paired computer systems nationwide. The employees
who performed this service, customer service represen-
tatives (CSR), performed their duties in specific geo-
graphical areas within their territories. They were geo-
graphically dispersed and did not report to any centra
location, rather they worked out of their own homes or
vehicles and worked at customers' |ocations.

This case was complicated in that the Board required
a region-wide bargaining unit. Accordingly, the union
which had sought a more narrow unit, never received
the Excelsior list that would have been provided had the
election gone forward because the union did not have an
adequate showing of interest in the region-wide unit.
The union, investigating possible television, radio sta-
tions, and newspapers in the major media market, con-
cluded that a mass media campaign to reach the CSRs in
the region would be “astronomically expensive” and
probably “ineffective” and thus did not attempt to mount
a campaign in this way. The Board majority of Mem-
bers Fox and Higgins found, contrary to the Adminis-
trative Law Judge, that the General Counsel presented
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sufficient evidence to overcome the respondent’s motion
to dismiss and that, upon remand, the respondent should
be given an opportunity to introduce evidence on the
issue of access to names and addresses in its defense.

In his concurring opinion, Chairman Gould noted that
the right of union officials to discuss organization with
employees within the unit “. . . exists only in theory”
and that the union had no way to identify or contact
CSRs on its own. He stated that where employees' ef-
forts to obtain representation are “. . . severely hampered
because, due to the Respondent’s unusual operating
structure, unit employees are so dispersed and little
known to each other that they are effectively deprived of
both their right to discuss organization among them-
selves and their right to learn the advantages of self-
organization from union representatives’ a prima facie
case had been established by virtue of the denial of the
union’s request for unit employees names and ad-
dresses. He aso stated that precedent supported the
concept that as “. . . the right of employees to discuss
organization among themselves is diminished, they have
a heightened claim on learning the advantages of self-
organization from union representatives.” And finally
Chairman Gould noted that Lechmere, in supporting
access for union organizers for entry onto company
property where there are isolated facilities, as well as
cases in support of the right to names and addresses of
employees when they are closed off from normal con-
tact, supported the idea that access to names and ad-
dresses—less intrusive than access to property—was
appropriate in this situation.

PosTAL BALLOTS

In Shepard Convention Services, Inc., 314 NLRB 689
(August 3, 1994), enf. denied 85 F.3d 671, 152 LRRM
2471 (D.C. Cir. 1996), the Board held that a mail ballot
should be provided where it was unlikely that on-call
employees would be able to exercise the franchise at the
plant facility because of the irregular nature of their
work and the fact that they have other employment. The
Board held that the Regional Director’s failure to pro-
vide for a postal ballot was an abuse of discretion.

Again, in early 1994, the Board granted review of a
Regional Director’s decision which held that postal bal-
lots could not be provided where strikers did not cross
the picket line and, indeed, were working out of state—
the Regional Director's decision was based upon the
NLRB'’s Casehandling Manual which does not provide
for postal ballots under these circumstances. Lone Star
Northwest, Case 36-RD—-1434, review granted April 17,
1994.** Contrary to the Court of Appeals decision in

4 Subsequently, the Employer filed a motion for reconsideration in
which it agreed to stipulate to a mail ballot for the igible strikers. On

Shepard™ the Casehandling Manual is not binding upon
the Board—and it states that it does not constitute a de-
cision of the Board or Board policy. On the other hand,
in Willamette Industries, Inc., 322 NLRB 856 (January
10, 1997), the Board did not order a mail ballot because
“The sole factor cited in favor of a mail ballot, that the
employer’s facility is approximately 80 miles from the
Board's office, alone is insufficient to justify departure
from the normal manual election procedure in light of
the fact that the unit employees work at a single site.”
Chairman Gould wrote a concurring opinion noting
there was nothing in the record from which one could
conclude that the ordering of a postal ballot would con-
stitute an efficient use of Board resources. He stated,
however, that: “Presented with the record establishing
such a burden, | would conclude that the Acting Re-
gional Director did not abuse his discretion in ordering a
postal ballot. But those facts are not presented in this
record.”

In the summer of 1997, the Board issued two major
decisions involving the use of postal ballots in NLRB-
conducted elections: London's Farm Dairy Inc., and
Reynolds Wheels International. In London’'s Farm
Dairy Inc., 323 NLRB No. 186 (June 20, 1997), the Re-
gional Director decided to conduct the election entirely
by mail on the basis that: (1) the voting unit consisted
of over-the-road drivers working out of four locations
that are great distances apart; (2) employees were
scheduled to report to their respective location every
other day and thus manual balloting at the employer’s
facilities would take at least two days; (3) starting and
reporting times vary throughout the day and employees
would depart for their own routes, resulting in a need for
polling hours to cover a substantial period both of the
scheduled days; (4) the Grayling location with six em-
ployees was a great distance from the regional office and
there was no building at that location which could be
used for balloting—and voting would require at least
two overnight stays by the Board agents; and (5) one of
the locations where 10 employees worked was at a dis-
tance from the regional office which would require
polling hours for most of two days.

The Board magjority, Chairman Gould and Member
Fox, approved the Regional Director’s decision to con-
duct amail ballot at the four locations and stated that his
decision clearly fell within his discretion. The Board
noted that two of the facilities were 199 and 130 miles
from the regional office respectively and that there were
only a few employees at each facility. The Board aso
noted that “there are extraordinary variations among the

that basis, the Board remanded the case to the Regional Director to con-
duct the election.
1585 F.3d 671 (D.C. Cir. 1996).
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shifts and starting times of the drivers’ and that there
was no building at one of the locations which could be
used for balloting at that facility.

Member Higgins, in dissent, argued that secrecy
would be undermined by mail ballots and that “. . . an
employee should be free to vote in the privacy of the
booth, away from the prying eyes of any person.” The
Board majority noted that instructions which accompany
mail ballots specifically state that they are to be marked
in secret, emphasize that it is important to maintain that
secrecy and direct the employee not to show the ballot to
anyone after it is marked, and that ballots are directly
mailed to the employee’ s home address.

Most important, the majority noted that the dissent’s
theory is a theory in search of facts and evidence given
that there is only one reported incident of invasion of
privacy in the entire 62-year history of mail ballots un-
der the Act (and that involved an employer and not a
union). Moreover, the Board majority noted that during
the 63-year period in which the National Mediation
Board has been conducting most of its elections by
mail—the NMB has conducted all of its ballots by mail
for the past decade—there are only two reported in-
stances of improprieties.

Accordingly, the Board was of the view that a mail
ballot, like a manual ballot, will promote the solemnity
and integrity of the secret ballot process.

Finally, Chairman Gould speaking for himself, noted
two considerations which are very important in the mail
ballot case. The first is that the Board is in a period of
austerity and is constantly called upon by the Congress
to limit expenditures because of the need to balance the
budget. He explicitly stated that the Board should be
concerned about any ballot procedure which places “. . .
an unduly burdensome strain on the resources of the
Regional Office.” And he aso noted that the employer’s
offer to change the work schedule so as to provide for a
plant ballot, while not “improper,” sends the message
that employees ability to vote predicated upon a differ-
ent work schedule is something over which they have no
control. Under such circumstances, Chairman Gould
stated that employee free choice is not well realized.

In Reynolds Wheels International, 323 NLRB No. 187
(June 20, 1997), the Board mgjority, Chairman Gould
and Member Fox, denied review of the Regional Direc-
tor's direction of a mail ballot election. Although the
eligible voters were not scattered geographicaly, the
majority found that the voters were scattered in terms of
working staggered shifts that were so varied it would,
the parties agreed, have taken 3 consecutive days of
manual voting to accommodate all eligible voters.

In dissent, Member Higgins stated that a mail ballot
election was a departure from the Board' s Casehandling
Manual and the Agency’s tradition favoring mail ballot

elections. He saw no suggestion that a manual ballot
was infeasible.

In Sitka Sound Seafoods, Inc., 325 NLRB No. 125
(April 29, 1998), the Board, Chairman Gould and
Members Fox and Liebman, denied the employer’s re-
quest for review of the Regional Director’s Supplemen-
tal Decision and Certification of Representative. The
Board rejected the employer’s contention that the Re-
gional Director’'s decision to send mail ballots to em-
ployees on “layoff status’ without first obtaining the
agreement of the parties fails to comply with Section
11336.1 of the Casehandling Manual. The Board stated
that even if these cyclical employees were considered as
“laid-off,” the Board would find that the Regional Di-
rector did not abuse his discretion in directing a mail
ballot in light of the fact that may of the employees in
guestion were widely scattered at the time of the election
and would otherwise have been unable to vote.

In Cast North America (Trucking) Ltd, 325 NLRB
No. 184 (June 30, 1998), Chairman Gould dissented
from the Board majority’s affirmance of the Regional
Director’s refusal to conduct an election by mail ballot.
The employees in this case, like those in London’s Farm
Dairy, were long-distance truckdrivers. The employer
requested a mail ballot because of concerns that the
drivers duties might preclude them from casting a bal-
lot in amanual election. The union initially agreed that
the employer's request was appropriate, but after
changing its position and requesting a manual ballot, the
Regional Director directed a manual ballot.

The majority, Members Brame and Liebman, ac-
knowledged that although a mail ballot would have been
appropriate, the Regional Director did not abuse his
discretion in failing to direct one. The majority noted
that the “Regional Director apparently agreed with the
assessment of the [Union] that two manual voting ses-
sions would give everyone the absolute best chance to
vote.” The majority also noted that only 2 of 67 eligible
voters failed to vote, an insufficient number to affect the
election results. Accordingly, the majority overruled the
employer’s contention that the failure to conduct a mail
ballot was objectionable.

In his dissent, the Chairman emphasized that the
Board's Casehandling Manual has long recognized the
need to conduct a mail ballot in the trucking industry
where, as here, “long distances are involved, or where
eligible voters are scattered because of their duties.”
Section 11336. He found that the Regional Director’s
refusal to conduct a mail ballot constituted an abuse of
discretion which warranted setting aside the election.
The Chairman found that this error led directly to what
he considered an independent basis for setting aside the
election—the mgjority’s failure to find that U.S. De-
partment of Transportation (DOT) regulations pertain-
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ing to mandatory off-duty periods for long-distance
truck drivers precluded two of the employer’s drivers
from voting. The majority found that the DOT regula-
tions specified only that drivers be off-duty for 8 hours
between driving assignments, but did not prescribe what
drivers must do with their time during that period. Ac-
cordingly, because the majority found that the two driv-
ers were off-duty and in the vicinity of the polls while
they were open, the majority also found that the drivers
failure to vote was their own choice and did not warrant
setting aside the election.

The Chairman strongly disagreed. He found that the
obvious purpose of the DOT regulations was for drivers
to obtain 8 hours of rest, i.e., sleep between driving as-
signments. The Chairman agreed that the two drivers
were off-duty and in the vicinity of the polls, but he
noted that they were “home sleeping where they should
have been pursuant to the employer’s 2-hour commuting
policy and the mandatory 8-hour rest period set forth in
DOT’s regulations.” Had the two employees arrived
early to vote, the Chairman observed, they would have
been endangering not only their own safety but also that
of the traveling public. Chairman Gould concluded that
since the two employees followed the layoff rules appli-
cable to them—rules which comprised a valid part of
their overall employment obligations, their failure to
vote congtituted objectionable election disenfranchise-
ment.

Accordingly, Chairman Gould concluded that their
votes, combined with those of two others who were dis-
enfranchised because they were out of town on assign-
ment during the polling period, were determinative and
warranted setting aside the election that the union won
by only four votes.

In San Diego Gas and Electric, 325 NLRB No. 218
(July 21, 1998), the Board majority, Chairman Gould
and Members Fox and Liebman, approved an Acting
Regional Director’s decision to conduct an election by
mail ballot where the 20 unit employees worked at eight
different locations spread across more than 80 miles.
The majority abandoned the Board's Casehandling
Manua “infeasibility” standard, which stated that “the
use of mail balloting, at least in situations where any
party is not agreeable to the use of mail ballots, should
be limited to those circumstances that clearly indicate
the infeasibility of a manual election.” Noting that the
Manual has not been revised since 1989 and does not
reflect current Board precedent regarding mail ballots,
the majority stated that the direction of a mail ballot
election is appropriate: (1) where eligible voters are
“scattered” because of their job duties over a wide geo-
graphic area; (2) where eligible voters are “scattered”
because of their work schedules; and (3) where thereisa
strike, alockout, or picketing in progress.

Chairman Gould concurred in a separate opinion,
stating that he would find the use of mail ballots appro-
priate in all situations where the prevailing conditions
are such that they are necessary to conserve Agency re-
sources and/or enfranchise employees. Thus, he joined
in the decision to abandon the “infeasibility” standard
and that a mail ballot would be appropriate in those cir-
cumstances cited by Members Fox and Liebman,
namely, where eligible voters are scattered because of
their job duties over a wide geographic area; where eli-
gible voters work schedules vary such that they are not
present at a common location at common times; and
where there is a strike, a lockout, or picketing in prog-
ress. Contrary to his colleagues, however, Chairman
Gould would not limit the use of mail ballots to those
circumstances and would find that budgetary concerns
standing alone could justify the direction of a mail ballot
election. He noted that in this time of Agency austerity,
it is imperative that Regional Directors conserve budget
resources wherever and whenever possible in the exer-
cise of their discretion to establish the mechanics of the
election process.

Rejecting the dissent’s contention that mail ballot
elections are somehow inferior to manual ballot elec-
tions, Chairman Gould stated that

A properly conducted mail ballot eection isin many if
not al instances the equal of a manua balot for
achieving the Board's statutory goa of ensuring em-
ployees the opportunity to cast their bdlots for or
against representation under circumstances free not
only from interference, restraint, or coercion violative
of the Act, but also from other elements that prevent or
impede afree and reasoned choice.

Responding to the dissent, Chairman Gould noted that
employers can and do manipulate the symbolism of a
manual election to create the appearance that the em-
ployer controls Board procedures; that direct compari-
sons between manual and mail ballot elections that sug-
gest lower voter participation in the latter are meaning-
less as mail ballots are generally ordered in situations
where voter access is difficult; and that employers retain
a significant voice in mail ballot elections since they are
free to hold captive audience speeches until 24 hours
before the ballots are mailed and are free to lawfully
campaign in the workplace during the mail balloting
period through methods other than captive audience
speeches. Chairman Gould stated that, by decrying the
unavailability of the captive audience speech, the dissent
appears to exalt this right of communication at the time
most propitious to the employer over all avenues of
communication protected by the Act, and also suggests
that unions have the advantage over employers in com-
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municating with employees concerning their views of
representation. Neither view, Chairman Gould con-
cluded, “is soundly conceived in terms of the redlity of
the workplace and the principles of the Act.”

In dissent, Members Hurtgen and Brame character-
ized the majority’s decision as a “misdirection” and
stated that “this direction is contrary to the finest tradi-
tions of the Board, and is fraught with peril. . . . Al-
though the Manual provisions do not have the binding
force of law, they nonetheless reflect the Board' s histori-
cal wisdom in favor of manual elections.” Members
Hurtgen and Brame noted their belief that manual elec-
tions, as compared to mail ballot elections, are far more
likely to achieve the statutory goals of providing for the
free and fair opportunity for employees to select or reject
a collective bargaining representative and that an in-
creased use of mail ballots will diminish the integrity of
Board elections, decrease employee participation, and
effectively silence the employer’s voice in the election
campaign. They recommended generally restricting
mail ballot elections to those limited situations men-
tioned in the Casehandling Manual.

In Diamond Walnut Growers, 326 NLRB No. 4
(August 7, 1998), the Chairman again dissented from a
Board majority’s refusal to find objectionable an Acting
Regional Director’s failure to conduct amail ballot. The
election in this case was conducted during a strike and
was accompanied by conduct that was alleged as objec-
tionable and as an unfair labor practice.

The Chairman and Member Fox found that the re-
spondent’s violation of Section 8(&)(3) in assigning
work to a returning striker warranted setting aside the
election. Member Fox, however, refused to join the
Chairman in finding that the failure to hold the election
by mail ballot constituted an independent basis for set-
ting aside the election.’

The Chairman’s dissent on this issue chided the basis
underlying the Acting Regional Director’s decision not
to hold the election by mail. Contrary to the Acting
Regional Director’s interpretation of the Casehandling
Manual, the Chairman found that a mail ballot should
not have been foreclosed simply because holding a man-
ual election was not infeasible. The Chairman, citing
Reynolds Wheels, London’s Farm Dairy, and his con-
curring opinion in San Diego Gas and Electric, noted
that “the Board has never held or construed the Case-
handling Manual so narrowly as to require [mail ballots]
only in situations where it would be impossible to con-
duct amanual ballot election.” The Chairman was even
more critical of the Acting Regional Director’s reliance

6 Member Hurtgen dissented and found that neither the Section
8(a)(3) violation nor the failure to hold the election by mail warranted
setting aside the election.

on the Casehandling Manual in concluding that “strik-
ing employees are not entitled to special considerations’
justifying a mail ballot. The Chairman noted that by
virtue of Section 9(c)(3) which grants strikers the right
to vote in elections held within 12 months of a strike,
specia considerations are, indeed, accorded strikers in
election situations. By failing to conduct a mail ballot
for the strikers to accommodate the practical difficulties
they faced (work schedules at their interim jobs, trans-
portation problems, and finances etc.), the Chairman
found that the Acting Regiona Director frustrated the
purpose of Section 9(c)(3).

In Odebrecht Contractors of Florida, Inc., 326 NLRB
No. 8 (Aug. 10, 1998), the Board majority, Chairman
Gould and Members Fox and Liebman, concluded that
the Regiona Director did not abuse her discretion in
directing a mail ballot election. Noting that they were
“troubled” by the Regional Director’s failure to articu-
late her rationale for conducting the election by mail
ballot, Members Fox and Liebman concluded that, under
the circumstances of this case, the record before the
Board was sufficient to decide the issue and that the
mail ballot was appropriate. Relying on the guidelines
set forth in San Diego Gas, Members Fox and Liebman
found that the eligible voters were sufficiently “scat-
tered” over significant distances to warrant an election
by mail ballot.

In a separate concurring opinion, Chairman Gould
agreed that the record establishes that a mail ballot is
appropriate. Citing his concurring opinion in San Diego
Gas, Chairman Gould stated that he would find the use
of mail ballots appropriate in all situations where the
prevailing conditions are such that they are necessary to
conserve Agency resources and/or enfranchise employ-
ees. Chairman Gould also stated that, in contrast to his
colleagues in the mgjority, he was not troubled by the
Regional Director’s failure to articulate a basis for her
decision to direct amail ballot election. Noting that it is
undisputed that a Regional Director has the discretion to
determine the election procedure, whether manual or
mail ballot, Chairman Gould stated that, in his view,
once the election procedure has been set, the party
seeking to alter that procedure has the burden of demon-
strating that the Regional Director abused his or her
discretion and, in the instant case, the employer failed to
meet that burden.

Member Hurtgen dissented, stating that absent an ar-
ticulated rationale for the Regional Director’s decision,
he would not uphold it.

JURISDICTION

In Management Training Corp., 317 NLRB 1355
(July 28, 1995), the Board reversed the so-called
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ResCare doctrine'’ and established a new test for asser-
tion of jurisdiction over employers who operate pursuant
to contracts with government entities. Under the
ResCare test, the Board, when confronted with a private
sector employer contracting with the public sector which
is excluded from the National Labor Relations Act, had
examined the control over essential terms and conditions
of employment retained by both the private sector em-
ployer and government to determine whether the private
sector employer was “ capable of engaging in meaningful
collective bargaining.”

In Management Training, the Board found that pri-
vate employers, whether government contractors or not,
are within its jurisdiction. (The statute excludes public
employers. See infra cases involving exempt political
subdivisions.) The Board thus rejected the ResCare ap-
proach on the ground that it was inconsistent with the
statute and that it was “unworkable and unrealistic.”
The Board stated that the question of whether there were
sufficient matters over which unions and employers
could bargain was “better left to the parties at the bar-
gaining table and, ultimately, to the employee voters in
each case.” It noted that the previous doctrine was an
oversimplification “of the bargaining process,” because
it proceeded upon the assumption that economic terms
are the most important aspects of the employment rela-
tionship even though other matters are negotiated at the
bargaining table. Said the Board:

In times of downsizing, recesson, low profits, or when
economic growth is uncertain or doubtful, economic
gains at the bargaining table are minimd at best. Here
the focus of negotiations may be upon such matters as
job security, job classfications, employer flexibility in
assgnments, employee involvement or participation
and the like. Consequently, in those circumstances, it
may be that the parties primary interest isin the none-
conomic area. It was shortsighted, therefore, for the
Board to declare that bargaining is meaningless unless
it includes the entire range of economic issues.

Similarly, the Board noted that a wide variety of is-
sues such as arbitration, no strike clauses, management
rights provisions and issues relating to transfers are of-
ten contested between the parties and that to treat them
as “inconsequential,” as the current Board’'s predeces-
sors had, “demeans the very bargaining process we are
entrusted to protect.”

Equally important, the Board noted that such an ap-
proach was inconsistent with the so-called “freedom of

7 ResCare, Inc., 280 NLRB 670 (1986).

contract” line of authority of the Supreme Court™® which
has obliged the Board not to regulate, directly or indi-
rectly, the substantive terms that are involved in the
collective bargaining process. This is a matter for the
parties themselves and not the Board.

The Board's Management Training test has been ap-
proved by the courts in Teledyne Economic Develop-
ment v. NLRB, 108 F.3d 56, 154 LRRM 2673 (4" Cir.
1997) enfg. 321 NLRB 58 (1996) and Pikesville United
Methodist Hospital v. United Steelworkers, 109 F.3d
1146, 154 LRRM 2929 (6" Cir. 1997) cert. denied, 118
S. Ct. 557 enfg. 318 NLRB 1107 (1995).

In Federal Express Corp., 317 NLRB 1155 (July 17,
1995), a majority of the Board held that where a party
alleges that an employer is excluded from the Board's
jurisdiction and covered by the Railway Labor Act
(RLA), the Board would “continue its practice of refer-
ring cases of arguable RLA jurisdiction to the National
Mediation Board for an advisory opinion.” Chairman
Gould dissented and stated that, in his view, the NLRB
has the authority and the obligation to determine
whether a party is within its jurisdiction, and noted that
“there is no other instance in which the Board effec-
tively asks another agency to decide the scope of the
Board's own jurisdiction.” The Chairman also noted
that the Board automatically has deferred to decisions of
the NMB and thus abdicated its responsibility to another
agency to determine the existence of its own jurisdiction.
He said that this approach possessed no logical basis and
was inconsistent with the exercise of primary jurisdic-
tion articulated by the Supreme Court in the landmark
case of San Diego Building Trades v. Garmon, 359 U.S.
236, 245 (1959). Following referral of the case to the
NMB, that agency found the company subject to the
RLA.Y Subsequently, in Federal Express Corp., 323
NLRB No. 157 (May 30, 1997), a magjority of the Board,
Members Fox and Higgins, deferred to the NMB’s deci-
sion.

The Board majority stated that the representation pe-
tition for employees performing trucking services was
within the RLA, resting their decision on the fact that:
(1) the services had been operated since their inception
under the RLA; (2) the NMB, the NLRB, and the courts
had reaffirmed the appropriateness of such coverage in
numerous decisions; and (3) more than 85 percent of the
employer’s domestic shipments are transported by the
employer’'s aircraft, the shipments are “commingled”
and every trucking employee “funnels packages into or

8 NLRB v. American Insurance, 343 U.S. 395 (1952); NLRBv. In-
surance Agents' Union, 361 U.S. 477 (1960), and American Ship Build-
ing v. NLRB, 380 U.S. 300 (1965).

1923 NMB No. 13 (November 22, 1995).
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out of that air operation” and the trucking is linked to a

“substantial portion” of the employer’ s business.

Chairman Gould concurred solely for institutional
reasons. He noted that a rider to the Federal Aviation
Authorization Act of 1996 expressed the Congressional
view that the Board should not assert jurisdiction over
Federal Express. He further noted that “ . . . Senator
Hollings, one of the sponsors of the legislation, repeat-
edly expressed criticism concerning my decision to dis-
sent from referral of this matter to the National Media-
tion Board.” Chairman Gould stated: *“Accordingly,
despite the lack of precision in the language of the
amendment, | view Senator Hollings' comments and the
debate as a whole as expression of Congressional intent
that, with regard to the instant petition, Federal Express
Corporation remains under the jurisdiction of the Na-
tional Mediation Board.” Chairman Gould further
stated that his opinion is consistent with his overriding
concern that the Board adhere strictly to Congressional
intent—as distinguished from Congressional pressure—
as best asthe Board can ascertain it.

In United Parcel Service, Inc.,, 318 NLRB 778
(August 25, 1995), enfd. 92 F.3d 1221, 153 LRRM 2001
(D.C. Cir. 1996), the Board came to the exact opposite
conclusion, grounding its decision to retain jurisdiction
on the fact that it historically had exercised jurisdiction
over the employer. As the employer in this case noted
subsequent to the Board' s decision, it made no sense for
the Board to abdicate its responsibility in one situation
and then, apparently on some basis of a labor law doc-
trine of hot pursuit, exercise jurisdiction in the other.
Chairman Gould concurred in the assertion of jurisdic-
tion over United Parcel Service. He reiterated his view
that the Board shall eliminate its practice of referral and
deferral of RLA jurisdictional claims.

The Board again addressed the issue of RLA jurisdic-
tion in Service Master Aviation Services, 325 NLRB No.
151 (May 15, 1998), in which a majority of the Board,
Members Liebman and Brame, deferred to a NMB deci-
sion finding that the employees at issue, skycaps em-
ployed at National Airport in Washington, D.C., were
covered by the RLA. Deferring to the NMB’s decision,
the Board majority then held that it lacked jurisdiction
under Section 2(2) of the NLRA and dismissed the un-
ion's representation petition. Chairman Gould dis-
sented, stating that in his view, the Board has the
authority, the expertise and the responsibility to decide
matters of its own jurisdiction in cases initiated before it.
He stated that application of the RLA should initialy be
based on whether the work performed by the employees
bears a substantial connection, i.e., more than a tenuous,
negligible, and remote relationship, to the transportation
activities covered by the RLA, regardless of whether the
employer isacarrier or noncarrier under that Act.

The Chairman rejected his colleagues’ criticism that
he had not applied the “proper” NMB jurisdictional test,
stating that “My interest, however, is in properly deter-
mining the jurisdiction of the National Labor Relations
Board.” On this basis, the Chairman would have found
that the petitioned-for employees were involved in work
that would normally be covered by the NLRA, and that
their jobs were at most an incidental service to the air
carrier. Accordingly, the Chairman would have asserted
jurisdiction over the employees.

The Board addressed the issue of jurisdiction over the
horseracing industry in Delaware Park, 325 NLRB No.
12 (November 8, 1997). In that case, the Board unani-
mously asserted jurisdiction over a slot machine enter-
prise conducted by a racetrack. Pursuant to Section
103.3 of the Board's Rules and Regulations, the em-
ployer argued that the Board should decline jurisdiction
because of the employer’s involvement in the horserac-
ing industry. Members Fox and Higgins found that the
factsin Delaware Park paralleled those in Prairie Mead-
ows Racetrack & Casino, 324 NLRB No. 91 (September
30, 1997), in which the Board asserted jurisdiction over
a racetrack that received substantial income from slot
machines. In both cases, Members Fox and Higgins
concluded that the casino operation did not involve the
horseracing industry since the job functions of the em-
ployees in the units sought related predominantly to the
casino operation and there was no significant functional
integration between the casino and horseracing opera-
tions.

In both cases, Chairman Gould concurred in the re-
sult. In Prairie Meadows, he simply stated that there is
“no basis for the Board' s stance on declining jurisdiction
over the horse and dog racing industries.” In his con-
curring opinion in Delaware Park, Chairman Gould
stated that the horseracing industry is an industry with a
major impact on commerce and, until Section 103.3 is
revoked, the many employees working in this industry
will continue to be denied the protections of the National
Labor Relations Act.

He observed that the Board's stated reasons for
adopting Section 103.3 in 1973, namely that the states
exercise extensive regulatory control over the horserac-
ing industry and the sporadic nature of employment
within the industry encourages temporary part-time
workers, high turnover and an unstable workforce, made
no sense then and provide even less support for the rule
almost a quarter century later.

First, Chairman Gould noted that, since state regula-
tion of casinos, jai ala facilities, and other types of
gaming establishments has not foreclosed the Board's
jurisdiction over those entities, neither should similar
state regulation of the horseracing industry. Second, he
noted the substantial evidence that today employment at
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many, if not most, racetracks is not “sporadic or unsta-
ble” Citing examples of racetracks which schedule
racing throughout the year with only brief breaks, he
observed that it seems quite likely that these employers
are hiring a large proportion of their workforce on a
year-round basis. Further, he pointed out that the Board
has not encountered serious administrative problems
when dealing with other industries where employees
have chosen various kinds of flexible working arrange-
ments and schedules. Finally, in view of the fact that
many tracks are owned and operated by multinational
corporations, Chairman Gould stated that the horserac-
ing industry is no longer, if it ever was, alocal business
and that a labor dispute in this industry will have a sub-
stantial impact on commerce.

Two other jurisdiction cases involved the Board's po-
litical subdivision test as set forth in NLRB v. National
Gas Utility District of Hawkins County.?® In Oklahoma
Zoological Trust, 325 NLRB No. 17 (November 8,
1997), the Board magjority affirmed the Regional Direc-
tor's dismissal of a representation petition on the
grounds that the employer, the Oklahoma Zoological
Trust, is a political subdivision exempt from the Board's
jurisdiction under Section 2(2) of the Act. The majority
agreed with the Regional Director that the Trust satis-
fied the second prong of the Board' s test for determining
whether entities are exempt political subdivisions under
Hawkins (exempt political subdivisions are entities that
are either (1) created directly by the State, so as to con-
stitute departments or administrative arms of the Gov-
ernment; or (2) administered by individuals who are
responsible to public officials or to the general elector-
ate) since all of the trustees are either public officials or
selected by public officials and can be removed by a dis-
trict court. The majority also noted that the Trust’s op-
erations are funded from public funds, its meetings and
records are open to the public, and the Trust has the
power of eminent domain.

Chairman Gould dissented, stating that the appoint-
ment and remova procedures do not create the “direct
personal accountability” required to establish an exempt
political subdivision under Hawkins. He noted that the
composition of the board of trustees and appointment
procedure is established by the trust agreement not by
statute and that six of the nine trustees are appointed by
the mayor from a list of names submitted by the Okla-
homa Zoological Society, a privately held nonprofit
charitable corporation. Thus, the Chairman found that
the mayor exercises at best a limited veto power by
choosing one name at the exclusion of the other names
on the list and that those on the list are more account-

20 402 U.S. 600 (1971).

able to the Society for placing their names on the list
than to the mayor for appointing them from the list.

Further, in Chairman Gould' s view, acritical factor in
establishing accountability under Hawkins is whether
public officias or the general electorate have an unfet-
tered right of removal during an individual’s term. He
stated that

[a]s the courts have recognized, the power of removal
is as important as the power of appointment to the de-
termination of accountability to public officids or the
genera electorate. Once appointed, an individua re-
mains accountable to the political official or the public
only because of the authority to remove that individual
during his or her term. In the case of a true political
appointee, the basis for remova can lie totaly within
the discretion of the appointing officia or entity. Thus,
if an entity isto be found to be an exempt political sub-
division, then those individuas who manage it must
continue during their term to be responsible to those
who put them in office.

In the instant case, Chairman Gould found that the
removal of the trusteesis not at the will of the mayor or
other city official but must be based on some incompe-
tency or wrongdoing established in ajudicial proceeding
and there is no evidence that the removal procedure set
forth in the trust agreement is the same procedure appli-
cable to public officials. He further found that other
factors relied on by the majority do not support a finding
of an exempt political subdivision in the absence of ac-
countability to political officials through appointment
and removal procedures.

In Enrichment Services, Inc., 325 NLRB No. 154
(May 20, 1998), the Board unanimously agreed to assert
jurisdiction over an organization that provides Head
Start services in Georgia, finding that the employer was
not exempt from the Board's jurisdiction as a political
subdivision. There was less unanimity, however, in the
Board'srationale.

The employer was a private, not-for-profit corporation
funded pursuant to the Community Services Block Grant
(CSBG) Act, which required that the recipient organi-
zations be governed by a tripartite board of directors,
with one-third of the directors being elected or ap-
pointed public officials or their representatives, one-
third being officials or members of business, industry,
labor, religious, welfare education or other major groups
and interests in the community, and the final one-third
being “persons chosen in accordance with democratic
selection procedures adequate to assure that they are
representative of the poor in the area served.” The issue
here was whether the directors in this final one-third
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meet the Board' s political subdivision test as set forth in
Hawkins.

In a plurality opinion, Members Liebman and Brame
found that an entity is not exempt from the Board's ju-
risdiction as a political subdivision under Hawkins, un-
less the electorate which elects the organization’s ad-
ministrators reflects all individuals in the area served
who are eligible to vote in general elections. They found
that this requirement was not met where, as here, the
electorate comprises only a limited group of voters, such
as “the poor.” In so finding, Members Liebman and
Brame also overruled Woodbury County Community
Action Agency, 299 NLRB 554 (1990), and Economic
Security Corp., 299 NLRB 562 (1990), in which the
Board held that similar entities administering anti-
poverty programs pursuant to the CSBG Act were ex-
empt political subdivisions, based on those entities being
governed by tripartite boards of directors like the one
here.

The plurality distinguished two other cases, however,
Salt River Project, 231 NLRB 11 (1977), and Electrica
District Number Two, 224 NLRB 904 (1976), in which
the Board found that it did not have jurisdiction over
special purpose districts created under state law to pro-
vide electricity to landowners in designated counties of a
state. Despite the fact that the electorate in those cases
did not include all persons eligible to vote in a genera
political election, but was limited to those who owned a
specified amount of land, the Board found that other
factors in those cases established that the districts were
exempt political subdivisions.

Chairman Gould and Member Fox concurred in the
plurality’s assertion of jurisdiction over the employer,
and with the decision to overrule Woodbury County and
Economic Security. They stated, however, that they
would also overrule Salt River Project and Electrical
District Number Two as inconsistent with the Board's
holding in the present case. Chairman Gould and
Member Fox aso noted that although the plurality ac-
knowledges that the entities at issue in those cases were
not “responsible to the general electorate” because vot-
ing rights were limited to persons owning a specific
amount of land within those districts, they rely on other
factors as establishing that the entities were nevertheless
political subdivisions. Disagreeing with the plurality’s
analysis, they stated that under the Hawkins test, the
Board has expressly limited the exemption for political
subdivisions to entities “that meet either the first or the
second prong of the test, regardless of what other factors
may be present.” Thus, Chairman Gould and Member
Fox found that consistent application of the Hawkins test
requires that Salt River Project and Electrical District
Number Two be overruled.

Member Hurtgen also concurred in the assertion of ju-
risdiction over the employer, but relied on factors other
than the composition of the electorate in finding that the
employer is not an exempt political subdivision. Mem-
ber Hurtgen stated that he did not believe that an entity
is private simply because its directors are elected by only
a segment of the citizenry. Accordingly, unlike his col-
leagues, he would not have overruled Woodbury County
and Economic Security, and he joins the plurality in
distinguishing Salt River Project and Electrical District
Number Two.

Two recent cases presented the issue of the Board's
jurisdiction over religiously affiliated employers under
the Supreme Court’s decision in NLRB v. The Catholic
Bishop of Chicago, 440 U.S. 490 (1979). In finding that
the Board could not assert jurisdiction over schools op-
erated by a church that taught both religious and secular
subjects, the Catholic Bishop Court focused on the criti-
cal and unique role of the teacher in fulfilling the mis-
sion of the church-operated school and noted that if the
Board were to exercise jurisdiction over parochial
schools and its teachers, there is potential for govern-
ment entanglement with the religious mission of the
school.

In Ecclesiastical Maintenance Service, Inc., 325
NLRB No. 98 (April 10, 1998), the Board, consisting of
Chairman Gould and Members Fox and Brame, asserted
jurisdiction over the employer, a nonprofit corporation
formed by the Roman Catholic Archdiocese of New
Y ork engaged in the business of providing cleaning and
maintenance services on a contract fee basis for facilities
including churches, schools, and seminaries in the
Archdiocese of New Y ork.

In asserting jurisdiction, the Regional Director distin-
guished Riverside Church in the City of New York, 309
NLRB 806 (1992), in which the union sought a unit of
service and maintenance employees employed by the
church and the Board declined to assert jurisdiction,
finding that the petitioned-for employees did not spend a
substantial part of their work time in activities related to
the commercial portions, as opposed to the religious
aspects, of the church’s operations. The Regiona Di-
rector found that, in this case, the employer is not itself
a religious institution and it does not provide worship
services or religious education. Rather, the Regional
Director found that the employer’s purpose is to provide
routine commercial cleaning and maintenance services
to various facilities within the Archdiocese of New
York.

Chairman Gould and Member Fox stated that they did
not agree that the distinction made by the Regional Di-
rector between the facts of Riverside Church and the
facts of this case is of legal significance under Catholic
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Bishop. Accordingly, Chairman Gould and Member
Fox stated that they would overrule Riverside Church.

In Casa Italiana Language School, 326 NLRB No. 14
(August 11, 1998), the Board, consisting of Chairman
Gould and Members Fox and Liebman, reversed the
Regional Director and asserted jurisdiction over the
School which is located within the Casa Italiana Social
and Cultural Center adjacent to the Holy Rosary Roman
Catholic Church in Washington, D.C. The Board found
that the School’s mission is to teach Italian and that
there is no evidence that the School proselytizes, or in-
culcates by instruction, any religious doctrine or belief.
Thus, the Board stated the sensitive First Amendment
issues surrounding the dispute over Board jurisdiction in
Catholic Bishop are not present in the assertion of juris-
diction over the teachers employed by the School.
Chairman Gould and Member Fox indicated that they
agree that Riverside Church is distinguishable from this
case, but noted that they would overruleit.

UNION ACCESS CASES

The Board, in series of 3-2 decisions, has followed
the Supreme Court’s 1992 decision in Lechmere v.
NLRB.?! The Supreme Court’'s Lechmere decision re-
quires the Board not to make an employer’s exclusion of
nonemployee organizers where the union is trying to
reach the public an unfair labor practice. (In Lechmere
they were trying to reach the employees.) See Makro
Inc. and Renaissance Properties Co., d/b/a Loehmann’'s
Plaza, 316 NLRB 109 (January 25, 1995), rev. denied
sub. nom. UFCW Local No. 880 v. NLRB, 74 F.3d
2992, 151 LRRM 2889 (DC Cir. 1996), cert. denied 117
S. Ct. 52 (1996); Ledlie Homes Inc., 316 NLRB 123
(January 25, 1995), rev. denied sub. nom. Metropolitan
Dist. Council United Brotherhood of Carpenters & Join-
ers v. NLRB, 68 F.3d 71, 150 LRRM 2641 (3 Cir.
1995). Chairman Gould's concurring opinion stressed
his disagreement with Lechmere and his obligation to
adhere to it as the law of the land and to follow its im-
plications nonethel ess.

In a series of decisions, however, the Board adhered to
Lechmere's retention of the doctrine that discrimination
in terms of providing access between different groups
serves as a basis for invalidating the employer rule. See,
for instance, Riesbeck Food Markets, Inc., 315 NLRB
940 (December 16, 1994); petition for review granted
and cross-petitions for enforcement denied, unpublished
memorandum decision, 91 F.3d 132 (4" Cir. 1996);
Dow Jones and Company, Inc., 318 NLRB 574 (August
25, 1995). See dso Cleveland Real Estate Partners, 316
NLRB 158 (Jan. 27, 1995), enf. denied 95 F.3d 457, 153
LRRM 2338 (6" Cir. 1996), where a Board panel of

2502 U.S. 527 (1992).

Members Stephens, Browning and Cohen found that the
employer, a privately owned shopping center, violated
8(a)(1) by preventing nonemployee union handbillers
from distributing handbills on its property urging cus-
tomers not to shop at honunion stores, because the em-
ployer knew and permitted other political and charitable
groups to solicit and distribute on its property.

In Four B Corp. d/b/a Price Chopper, 325 NLRB No.
20 (November 8, 1997), a majority of the Board, con-
sisting of Chairman Gould and Member Fox, held that
an employer violated Section 8(a)(1) of the Act by re-
fusing to allow nonemployee union organizers to contact
employees on the employer’s property when it had al-
lowed numerous other nonemployee organizations to
solicit on the property, even if the nonunion organiza-
tions had solicited the employer’s customers and not its
employees.

The Administrative Law Judge found that, even
though the employer had allowed other outside organi-
zations to solicit on company property, those groups had
solicited the employer’s customers, not its employees.
He therefore found no disparity in treatment of the or-
ganizers and recommended that the complaint be dis-
missed.

The Board majority found, contrary to the judge, that
the record did not establish that the nonunion outside
organizations had solicited only the employer’s custom-
ers. In fact, the maority found that most of those so-
licitations were of the type directed to all passers-by, and
took place at the store entrances, where employees nor-
mally would be expected to enter and leave the stores.
Thus, the majority found that the employer had allowed
nonunion groups to contact its off-duty employees out-
side the stores, and that it violated Section 8(a)(1) by
denying the union organizers the same privilege.??

But even if the nonunion solicitations had been di-
rected solely at customers, the majority found, the em-
ployer still had unlawfully discriminated against the
union organizers by denying them access to off-duty
employees in the parking lots and on the sidewalks. In
those circumstances, the majority found no materia dis-
tinction between off-duty employees and customers.
Accordingly, by alowing nonunion organizations to
contact customers on its property, but prohibiting union
organizers from contacting employees, the employer had
effectively discriminated against union solicitation on
the basis of its content, in violation of Section 8(a)(1).
In arriving at that conclusion, the majority found no
significance in the fact that the employer had previously
refused to allow nonunion organizations to contact on-
duty employees in work areas, because such contacts
would have violated the employer’'s written no-

2 5ee NLRB v. Babcock & Wilcox Co., 351 U.S. 105 (1956).
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solicitation/no-distribution policy. By contrast, the un-
ion's attempted solicitation of off-duty employees out-
side the stores would not have violated the written pol-
icy, and the employer did not contend that it had ever
prevented nonunion organizations from soliciting em-
ployees in those circumstances.

In dissent, Member Higgins found that the General
Counsel had failed to demonstrate that the employer
had, in fact, allowed nonunion organizations to solicit
its employees. He therefore agreed with the judge that
the evidence established only that the employer had al-
lowed those organizations to solicit its customers. As
there was no evidence that unions had been forbidden to
solicit customers, Member Higgins found that the Gen-
eral Counsel had failed to show any discrimination
along Section 7 lines, and he would have dismissed the
complaint.

EMPLOYEE AND EMPLOYER SPEECH

In Caterpillar, Inc., 321 NLRB 1178 (August 27,
1996), a maority of the Board held, in affirming the
Administrative Law Judge, that the employer violated
Section 8(a)(1) by prohibiting its employees from dis-
playing various union slogans including a statement,
“Permanently Replace Fites,” and violated Section
8(a)(3) by enforcing the rule. The Board stated that it
agreed with the Administrative Law Judge that the slo-
gan was a response to the employer’s stated policy of
using permanent replacements rather than an attempt to
cause the removal of Fites as the chief executive officer.
But, even if they were attempting to remove the chief
executive officer, the Board's view was that the conduct
was protected.

Chairman Gould concurred in a separate opinion ex-
pressing his dissatisfaction with Board and court prece-
dent with respect to employee activity which seeks to
influence management policy and its protected status.
He said:

[T]he level of managerid policy or hierarchy protested
by the union or employees should have little if anything
to do with whether such employee activity is protected.
Quite obvioudy, the level at which manageria repre-
sentatives are involved in employment conditions will
vary from company to company. While | am of the
view that concerted activity for the purpose of influ-
encing management policy, which is unrelated to em-
ployment conditions, is not protected under the Act, the
fact of the matter is that the presence or absence of a
particular corporate hierarchica structure or internal
organization does not provide the appropriate answer
to the question of whether employee activity is pro-
tected under Section 7 of the Act.

In Eldorado Tool, 325 NLRB No. 16 (Nov. 9, 1997), a
case arising out of the employer’s response to an organ-
izing campaign by the UAW, the Board majority of
Member Fox and Higgins found that the employer vio-
lated Section 8(a)(1) of the Act by its “UAW WALL OF
SHAME" display naming plants with UAW-represented
employees that had closed.

The display consisted of a banner reading “PLANT
CLOSURES: UAW WALL OF SHAME" and a number
of paper tombstones each with “RIP” and the name of
the UAW-represented plant that had closed. Every day,
the employer added another tombstone with the name of
another closed plant. On the day before the election, the
respondent posted a tombstone with the name “El-
dorado” and a question mark.

The mgjority found that, in the context of other unfair
labor practices committed by the employer, the logical
inference to be drawn from the display was that the
same fate of plant closure and job loss awaited the El-
dorado employees if they voted for the UAW. The ma-
jority also noted that the employer offered no explana
tion of the basis for its assertion that the UAW was to
blame for the closing of the other plants and that, with-
out the necessary aobjective basis, such statements are not
protected by Section 8(c) of the Act.

Chairman Gould, in a separate opinion, found that the
Wall of Shame display was permissible under Section
8(c). Inhisview,

[tlo be sure, it is aviolation of the Act for an employer
to thresten, either directly or indirectly, to close its fa-
cility if its employees sdect a union as their collective-
bargaining representative. It is not unlawful, however,
for an employer to make reference to what the em-
ployer perceives to be a union’s record at other plants.
Such references are a fact of industrid life, frequently
part of the rough and tumble of eectioneering, and the
Board cannot and should not be responsible for polic-
ing the objective consderations relied on by an em-
ployer. If the employer's satements are not complete
or are inaccurate, it isfor the union to respond.

The Chairman noted that, in attempting to balance an
employer’s constitutional right to express noncoercive
opinions under Section 8(c) and the rights of employees
to associate freely as embodied in Section 7 and pro-
tected by Section 8(a)(1), the Supreme Court in NLRB v.
Gissel Packing Co., 395 U.S. 575 (1969), stated that an
employer is free to communicate his general views about
unionization or his specific views about a particular un-
ion as long as that communication is neither a threat of
reprisal nor a promise of benefits. Chairman Gould
found that the display was a permissible reference by the
employer to its opponent’s record at other facilities in
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the area and did not constitute either direct or indirect
threats of job loss or plant closure.

Noting that there is nothing in the display that sug-
gests the employer will retaliate against employees for
union activities, Chairman Gould stated that, if the em-
ployer's statements are not complete or accurate, it is
not the Board's role to compel the employer to become
an apologist for the union or any party. In his view, the
proper response to any speech, accurate or inaccurate, is
more speech not less speech and the Board should be
concerned only with a union’s potential inability to re-
spond to an employer’'s statements about its record.
Chairman Gould stated that Board should not seek to
regulate either the employer or the union’s speech ab-
sent coercion but should instead seek the full utilization
of existing methods of communication so that both sides
can have full and wide-open discussion of the arguments
for, as well as against unionization. In particular,
Chairman Gould noted that the Board must protect a
union’s ability to present its views by those means of
communication that remain available to it within the
confines of the Court’s decision in Lechmere, where the
Court established the broad presumption that nonem-
ployee union organizers do not have access to private
property.

ENFORCEMENT OF NO-DISTRIBUTION RULES

In Beverly Enterprises-Hawaii, Inc. d/b/a Hale Nani
Rehabilitation and Nursing Center, 326 NLRB No. 37
(August 26, 1998), a Board maority, Members Fox,
Liebman, Hurtgen and Brame, held in separate opinions
that an employer did not engage objectionable conduct
by having its supervisors distribute anti-union literature
to employees in areas where employees were prohibited
from distributing literature. Chairman Gould dissented,
finding that the employer’s conduct constituted disparate
enforcement of its no-distribution rule.

In finding the employer’s conduct not objectionable,
the majority relied on the Supreme Court’s decision in
NLRB v. United Steelworkers of America (Nutone,
Inc.), 357 U.S. 357 (1957). Members Fox and Liebman
found the conduct not objectionable because no attempt
had been made to show that the employer’s conduct sig-
nificantly diminished the ability of the union to get its
message to employees. They added, however, that there
could be other circumstances where there exists such an
imbalance in opportunities for communication about
unionization that enforcement of the rule is either ob-
jectionable or unlawful. Member Hurtgen found that the
conduct was not objectionable because under Nutone, an
employer’s rule against employee distribution is not
rendered unlawful ssimply because the employer chooses
to use its own premises to engage in its own distribution.
He stated that his view was based on principles of pri-

vate property and free speech. He added that there has
been no showing of a lack of reasonable opportunities
for communication, and there is no necessity for pro-
scribing the employer from using its own property to
express its own views about unionization.

In alengthy concurrence, Member Brame opined that
Chairman Gould and Members Fox and Liebman have
cast doubt upon decades of settled Board and court
precedent that give employers the right to make and
enforce rules prohibiting employee distribution of lit-
erature on working time and in working areas. Member
Brame views Nutone as giving employers the right to
engage in noncoercive distribution activities and main-
tain at the same time a valid rule prohibiting employees
from engaging in similar distribution activities. Ac-
cording to Member Brame, employees may be entitled to
greater distribution rights under Nutone only when two
conditions are satisfied: a request has been made for an
exception to the employer’ s rules, and there is a showing
that employees cannot be reached through traditional
channels of communications. Any greater rights, in his
view, would require employers to subsidize union cam-
paigns at the cost of presenting their side of the story to
their own workers on company time and premises.

In his dissent, Chairman Gould found, contrary to his
colleagues, that the employer’s conduct amounted to
disparate enforcement of its no-distribution rule and that
it was open to the Board to find such conduct objection-
able. The Chairman noted that the Supreme Court in
Nutone clearly indicated that, in proper circumstances,
the Board could find an employer’s enforcement of a
valid no-distribution rule objectionable if it engaged in
anti-union distribution of its own. The Chairman ar-
gued that the majority’s refusal to find such conduct
objectionable constitutes an uncritical acceptance of the
long discredited maxim that “the king can do no
wrong,” an idea completely repudiated by the Supreme
Court in litigation involving even the highest and most
exalted office in this country, i.e., the Presidency.
Noting that an employee had credibly testified that em-
ployees were not even permitted to talk about the union
on company premises, the Chairman found that the cir-
cumstances of this case warrant a finding that the en-
forcement of the no-distribution rule was objectionable.
Unlike the circumstances in Nutone, it was clear from
the record that any request by employees to distribute
literature would have been futile.  In addition, the
Chairman disagreed with his colleagues that a failure to
show that the union could not reach employees through
alternative channels precluded a finding that the em-
ployer’s conduct was objectionable. By relying on the
absence of such a showing, the majority ignored the
Court’s directive in Nutone that no such mechanical
answers will avail for the solution of thisissue. Finaly,
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the Chairman urged the reversal of Board cases holding
that it is not unlawful for an employer to distribute lit-
erature to employees in the face of a no-distribution rule,
because the basis of those holdings is Nutone, which
clearly gives the Board the discretion to find such con-
duct unlawful.

RECOGNITION DISPUTES

In Caterair International, 322 NLRB 64 (August 27,
1996), the Board, subsequent to a remand from the
United States Court of Appeals for the District of Co-
lumbia,® reaffirmed its long-standing policy that an
affirmative bargaining order is the standard appropriate
remedy for the restoration of the status quo after an em-
ployer's unlawful withdrawal of recognition from an
incumbent union and a subsequent refusal to bargain.
The Board held that such an affirmative bargaining or-
der was necessary in order to protect free choice of rep-
resentation and to avoid a referendum on collective bar-
gaining in the “. . . immediate wake of . . . [the] em-
ployer's unlawful refusal to bargain and subsequent,
often protracted, litigation resulting from this miscon-
duct.”

In Lee Lumber and Building Material Corp., 322
NLRB 175 (September 6, 1996) affd. in part and re-
manded in part, 117 F.3d 1454, 155 LRRM 2748 (DC
Cir. 1997), the Board held that some unfair labor prac-
tices taint evidence of a union’s subsequent loss of ma-
jority support. Said the Board in Lee Lumber: “[I]n
cases involving unfair labor practices other than a gen-
eral refusal to recognize and bargain, there must be spe-
cific proof of a causal relationship between the unfair
labor practice and the ensuing events indicating a loss of
support. In cases involving an 8(a)(5) refusal to recog-
nize and bargain with an incumbent union, however, the
causal relationship between unlawful conduct and sub-
sequent loss of majority support may be presumed.”

In its decision, the D.C. Circuit affirmed the Board's
findings that the respondent had unlawfully assisted the
employees filing the decertification petition, refused to
bargain with the union on the basis of the pending peti-
tion, and refused to provide requested information when
bargaining did resume.* The court also held that the
Board acted rationally and consistently with the Act in
adopting the rebuttable presumption of taint.

The court found, however, that the Board had applied
the presumption in an arbitrary fashion. In sum, the
court found a “clear and fundamental inconsistency”
between the standard enunciated by the Board and the
Board's application of that standard in this case. The
court remanded the case to the Board for “correction of

2 22 F.3d 1114, cert. denied 115 S. Ct. 575 (1994).
2 The court, however, declined to enforce the provisions of the Order
addressing the refusal to provide information.

this flaw,” and noted that the Board on remand might
wish to explain more fully its “reasonable time” stan-
dard, since, as the court put it, “it is not entirely clear
how any of the three factors cut.”

THE PROMOTION OF VOLUNTARY RESOLUTION OF
DISPUTESAND DIMINUTION OF LITIGATION

In Smith’s Food & Drug Centers, Inc., 320 NLRB 844
(February 13, 1996), the Board held that an employer’s
voluntary recognition of one union, the Intervenor,
would bar a subsequent petition filed by a union which
was not supported by a 30 percent showing of interest at
the time of the recognition. A majority of the Board,
Members Browning and Cohen, held that the union may
file a valid petition for representation where it has ob-
tained, prior to recognition of the other union, a suffi-
cient number of cards to support the petition, i.e,, 30
percent. Chairman Gould concurred with the result, but
stated that the Board should refrain whenever possible
from involving itself in representation disputes because,
“[t]he establishment of a successful collective-
bargaining relationship is best accomplished by the par-
ties themselves—the employer, the union, and the unit
employees.” The Chairman is of the view that clarity, as
well as the expeditious resolution of such disputes, is
best facilitated by permitting the parties to undertake
bargaining without fear of a later challenge by another
union. If, of course, the relationship is less than arm’s-
length and involves unlawful company assistance, the
excluded union or disgruntled employees may avail
themselves of the Board’'s unfair labor practice pro-
ceedings under Section 8(a)(2). He also expressed the
view that the Board was undermining the stability of
voluntary recognition and would generate reluctance by
employers to do so—especialy when the Board facili-
tates that objective in unfair labor practice litigation
where a union files a Section 8(a)(2) charge based upon
such voluntary recognition.

In Douglas-Randall, Inc., 320 NLRB 431 (December
22,1995), amagjority of the Board agreed with the theme
that Chairman Gould articulated in Smith’s Food &
Drug Centers and sustained the dismissal of a decertifi-
cation petition when a settlement agreement subse-
guently entered into provided a bargaining provision
with the incumbent union. Thus, it facilitated the pro-
motion of both settlement and the collective bargaining
process—the objective that Chairman Gould sought in
Smith’s Food & Drug Centers.

In Hint Iceland Arenas, 325 NLRB No. 43 (January
23,1998), a Board plurality rejected a settlement entered
into by the respondent and the union and approved by
the Administrative Law Judge, over the objections of the
General Counsel. The complaint alleged severa viola-
tions of Section 8(a)(1), (3), and (5), including threats to
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the employees by the respondent of physical harm and
discharge, unilateral changes in the employees terms
and conditions of employment, interrogation of employ-
ees, as well as an assault on an employee. At the begin-
ning of the unfair labor practice hearing, the respondent
and the union entered into a non-Board settlement
whereby the two employees alleged to have been un-
lawfully discharged would each receive $7500 and re-
sign their employment, and another employee, who was
the subject of much of the alleged unlawful conduct,
would aso agree to a $7500 payment and resign. In
addition, the union agreed to file a disclaimer of interest
in representing the respondent’ s employees.

The plurality opinion, consisting of Members Fox and
Liebman, revoked the settlement because in their view,
the settlement did not satisfy the first two factors of the
Independent Stave™ analysis, the General Counsel op-
posed it, and, given the number and seriousness of the
unremedied violations, they did not “find that avoiding
the risks of litigation is a reasonable trade-off.” Member
Hurtgen concurred, noting that although he would not
require that every unfair labor practice alegation be
remedied before a settlement was approved, in the pres-
ent case he could not accept the settlement because sub-
stantial portions of the case were “untouched” by it.

In his dissent, Chairman Gould stated that the Board
should be encouraging the voluntary negotiation of set-
tlements in lieu of protracted and frequently wasteful
litigation. In his view, the public interest in encourag-
ing the parties achievement of a mutually agreeable
settlement without litigation outweighed the settlement’s
failure to provide for a notice posting and a remedy for
al the alleged violations, particularly where these are
only alleged, and not proven. In addition, he noted the
union’s disclaimer of interest, and stated that the lack of
a union presence made this case an unlikely prospect for
the use of valuable and scare agency resources. Under
these circumstances, the Chairman stated that backpay
was an adequate settlement substitute for more compre-
hensive relief.”®

Mobil Oil Exploration, 325 NLRB No. 18 (1997), pre-
sented the question of whether the Board should defer to
an arbitration award pursuant to the standards set forth
in Spielberg Mfg. Co., 112 NLRB 1080 (1955), as
modified in Olin Corp., 268 NLRB 573 (1984). The
award upheld the discharge of an employee for publicly
expressing opposition to his union president and seeking
support of fellow employees with respect to an ongoing

% 287 NLRB 740 (1987).

% Member Brame also dissented, noting that the failure to remedy all
of the allegations was not an impediment to approving the settlement, and
further noting that with respect to the allegations of harassment, violence
or threats of violence, the affected individuals could pursue crimina and
civil remedies.

respondent investigation which was expected to, and
ultimately did, result in his termination. Members Fox
and Higgins found that the conduct for which the em-
ployee was terminated constituted protected concerted
activity under the Act. Accordingly, because the award
upheld the employee’s discharge based on his protected
concerted activity, they found the award *“palpably
wrong and repugnant to the Act” and, hence, not appro-
priate for deferral under Spielberg. They concluded
further that the respondent violated Section 8(a)(1).

In a concurring opinion, Chairman Gould added that
as a separate basis for not deferring was the arbitrator’s
failure to consider the pending Section 8(a)(1) charge
relating to the discharge. The Chairman noted that in
Raytheon Co., 140 NLRB 883 (1963), the Board added
to the Spielberg deferral standards and required specific
evidence that an arbitrator consider and rule on the
pending unfair labor practice. Olin, however, relaxed
this standard by applying a presumption, rather than
specific evidence, that an arbitrator has considered the
unfair labor practice and set forth the requirements for
meeting that presumption. The Chairman expressed his
disagreement with Olin in this regard and his preference
for the more stringent Raytheon standard. Further, in
his view Olin was also decided incorrectly to the extent
that it “weakened” Spielberg’'s “clearly repugnant” stan-
dard by not requiring an arbitrator’s award to be totally
consistent with Board precedent. Relying on the Su-
preme Court’s decision in Alexander v. Gardner-Denver
Co., 415 U.S. 36 (1974), which held that an arbitrator’s
award construing a bargaining contract’s nondiscrimi-
nation clause must give full consideration to employee
rights under Title VII, the Chairman stated that so too
must an arbitrator’'s award be consistent with Board
precedent for deferral to be accorded under Spielberg.

A similar issue arose in_McDonnell Douglas Corp.,
324 NLRB No. 183 (November 7, 1997), which involved
a remand from the Court of Appeals for the District of
Columbia Circuit for an explanation of why the Board's
underlying decision?” not to defer to arbitration the con-
sideration of an alleged unilateral removal of employees
from a bargaining unit was a lawful departure from the
Board’'s genera policy of deferring to agreed-upon
grievance and arbitration procedures.® In accepting the
remand and deferring to the parties grievance and ar-
bitration procedure, the Board cited the “unique circum-
stances’ of this case, including the court’s remand on
the deferral issue and the subsequent clarification of
Board law with regard to deferral in St. Mary’s Medical

" Reported at 312 NLRB 373 (1993). Chairman Gould did not par-
ticipate in that decision or in the subsequent motion for reconsideration
reported at 313 NLRB 868 (1994).

%8 59 F.3d 230, 236 (1995).
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Center® which held that the Board will find deferral of
a representational issue appropriate when the resolution
of that issue turns solely on the proper interpretation of
the parties contract. The Board emphasized that this
case represented an exception to, and not the abandon-
ment of, the Board's long-standing genera policy
against deferral of representation issues which can only
be resolved through application of statutory policy.

In a separate footnote, Chairman Gould agreed that
deferral was appropriate but noted that, in his view, the
presumption favoring deferral is not overcome by the
fact that resolution of the 8(a)(5) issue may involve a
representation issue in addition to the contractual ques-
tion. Thus, Chairman Gould stated that, even absent the
court’s remand, he would find deferral appropriate in
this case.®

In George Joseph Orchard Siding, Inc., 325 NLRB
No. 34 (January 9, 1998), a Board majority, Chairman
Gould joined by Members Hurtgen and Brame, denied
the General Counsel’s request for special permission to
appeal the Administrative Law Judge’'s order directing
that the agency supply and pay for an interpreter to in-
terpret testimony given by non-English speaking wit-
nesses called by the respondent during the trial in the
underlying unfair labor practice case. In agreement with
the judge, the majority opinion found that judges have
the discretionary authority under the National Labor
Relations Act, the Administrative Procedures Act, and
the Board's Rules and Regulations to appoint interpret-
ersin unfair labor practice proceedings.

The majority rejected the General Counsal’s conten-
tion that the judge had abused his discretion because his
order was contrary to long-standing General Counsel
policy. The Board found that it was not clear that the
General Counsel’s policy against paying for an inter-
preter for a respondent’s witnesses had been uniformly
applied. Further, the Board mgjority found that al-
though it was sympathetic to the General Counsdl’s ar-
gument that the judge's order was unwarranted under
the particular facts of this case and could establish a
harmful precedent, the General Counsel had not set
forth sufficient data to determine the extent of the po-
tential financial burden on the agency. Findly, the
Board indicated that it was limiting its ruling to the facts
of this case, noting that although it was presented with
an opportunity to address the broader issue of the appro-
priate standards to be applied in future cases, it was re-
luctant to do so without input from the labor-
management community. In this regard, the majority
indicated that it may be an issue more appropriately
addressed through rulemaking.

2 322 NLRB 954 (1997).
% 324 NLRB No. 183, dip op. at 4, fn. 10.

Members Fox and Liebman dissented, noting the ab-
sence of any specific Board precedent or authority for an
order requiring the Agency to provide and pay for inter-
preting services for a respondent’s witnesses, and the
lack of any clear standards for identifying cases that
would warrant such an order.

In Domsey Trading Corporation, 325 NLRB No. 66
(March 10, 1998), a different Board majority upheld a
judge’s ruling that the respondent must bear the cost of
an interpreter for its witnesses in a backpay case where
the only issue was interim earnings/mitigation. Mem-
bers Fox and Liebman, who dissented in George Joseph
Orchard, were in the majority, along with Chairman
Gould, who concurred. The majority opinion agreed
with the judge that the witnesses were properly consid-
ered the respondent’s witnesses, and that it was the re-
spondent’s burden to establish interim earnings and/or
failure to mitigate. Further, the majority noted that, as
in George Joseph Orchard, there was no claim that the
respondent was financially unable to pay for the cost of
interpreting services or that such would impose a serious
financial burden on the respondent, only that to impose
these costs on the respondent would be unfair. The ma-
jority concluded by agreeing with the George Joseph
Orchard majority that in the future, this issue would be
appropriate for rulemaking.

Chairman Gould agreed that the respondent’s specia
appeal should be denied, but did so on the grounds that
the judge did not abuse his discretion in requiring the
respondent to pay for the costs of interpreting services
for its witnesses. The Chairman noted that although the
judge here reached a different conclusion than the one
reached by the judge in George Joseph Orchard, the ex-
ercise of discretion by its very nature can lead to differ-
ing results. The mere fact that the results are different,
the Chairman concluded, is insufficient to demonstrate
that the judge had abused his discretion.

Members Hurtgen and Brame dissented, stating that
they would require the Government to pay for the inter-
preter services that are necessary to the presentation of a
respondent’s case. They noted that the federal courts
impose this requirement in cases where the Government
is bringing an action (civil or criminal) against a defen-
dant, and although such is not binding in an adminis-
trative proceeding, they find that the rationale applies
equally for both situations. They acknowledge the lim-
ited financial resources of the Government, but find that
absent a showing that the Government cannot pay for
the interpretive services, they will require such payment
for non-English speaking witnesses necessary to the
presentation of the respondent’ s case.

Severa cases involved delay and potentia waste of
Agency resources on remands. In Alldata Corp., 324
NLRB No. 88 (September 30, 1997), the Board found
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that Section 10(b) of the Act did not bar the issuance of
a complaint based on a charge filed within the 6-month
limitations period—and during the 1995 government
shutdown—despite the absence of the jurat or declara-
tion of truth required by Section 102.11 of the Board's
Rules and Regulations. The Board majority, Members
Fox and Higgins, reversed the Administrative Law
Judge’s dismissal of the complaint and remanded it to
the judge for further proceedings. Chairman Gould dis-
sented from the decision to remand, finding sufficient
basis in the record and the judge's decision to resolve
the substantive issues raised in the exceptions and stated
that he would decide the case without further delay.

In Iron Griddle Restaurant, 325 NLRB No. 221 (July
29, 1998), the Board majority, Members Fox and Hurt-
gen, remanded to the Administrative Law Judge for re-
consideration of his credibility determinations and
preparation of a supplemental decision in light of the
erroneous basis he asserted for discrediting the testi-
mony of the respondent’s majority partner Linda Lewis.
The judge found that the respondent violated 8(a)(1) by
discharging employee Ferrari for engaging in protected
concerted activity and specifically found that Lewis had
discharged Ferrari because of Ferrari’s request on behalf
of herself and another waitress for pay for time spent
setting up before the restaurant opened. The judge dis-
credited Lewis' testimony that she discharged Ferrari for
insubordination noting that the alleged insubordination
was not reported to the Unemployment Compensation
Board as a reason for Ferrari’s discharge. The majority
found merit in the respondent’s exceptions that the
judge erred in holding that insubordination was not ad-
vanced as a reason for the discharge. The majority
noted that the unemployment panel’s order found, inter
alia, “employer’s testimony credible that the claimant
[Ferrari] was instructed to report to the employer at the
end of her shift, and refused to.”

Chairman Gould dissented, finding it unnecessary to
remand this case. The Chairman found that, even as-
suming that one of the reasons given by the judge for
discrediting Lewis testimony was erroneous, the judge
had sufficient, correct and independent reasons for his
credibility resolution. Chairman Gould found that the
judge’'s error in finding that insubordination was not
raised at the unemployment compensation hearing did
not affect the other reasons offered for the judge in dis-
crediting Lewis, namely his observation of her demeanor
and the undisputed facts that insubordination was not
given as a reason on any of the formsfilled out by Lewis
in defense of the unemployment claim or mentioned in a
paper offered into evidence by Lewis as containing a list
of Ferrari’s faults which Lewis claimed she intended to
read to Ferrari when discharging her. Accordingly, in
these circumstances, Chairman Gould stated that he

would not waste the Agency’s resources by remanding
this case to the judge to reconsider his credibility reso-
[utions.

In Renco Electronics, Inc., 325 NLRB No. 222 (July
28, 1998), the Board majority, Members Fox and Lieb-
man, disagreed with the Regional Director’s failure to
consider the testimony of three additional witnesses
proffered by the employer in its July 18 letter to the Re-
gion supporting its objection aleging that the Board's
interpreter interfered with the election by threatening
employees with fines and imprisonment if they inter-
fered with him. The majority found that the statements
of these witnesses were sufficiently related to the issue of
Board Agent conduct raised in the employer’s original
objections to the interpreter’s election day activities and
remanded the case to the Regional Director for a hear-
ing.

Chairman Gould dissented, stating that he would af-
firm the Regiona Director’s report in its entirety in-
cluding the finding that the additional evidence was
untimely. Chairman Gould concluded that this evidence
should not be considered in determining the merits of
the election objections and stated that he would adopt
the Regiona Director’s decision to overrule the objec-
tions.

BARGAINING RELATIONSHIPS

In Goodyear Tire & Rubber Company, 322 NLRB
1007 (January 31, 1997), a magjority of the Board, a-
though finding the superseniority clause lawful, adhered
to the Dairylea®™ doctrine which declares presumptively
unlawful employment status superseniority for union
stewards. In a separate concurring opinion, Chairman
Gould expressed the view that the rationale of Dairylea
should not extend to elected officials. He said, “The
prospective steward, . . . is beholden to the employees
for their selection, [not the union hierarchy] and thus is
encouraged to represent the employees in a manner ac-
ceptable to them.”

In James L uterbach Construction Co., Inc., 315 NLRB
976 (1994), the Board considered the question of
whether the Retail Associates® rule applies to the con-
struction industry and Section 8(f) agreements which do
not require majority status under the Deklewa deci-
sion.®® Chairman Gould agreed with the majority, which
included Members Stephens and Cohen, that Retail As-
sociates applies here, and he agreed with the view that
in an 8(f) context an affirmative showing is required to
bind an individua employer to a multiemployer succes-
sor contract. However, the Chairman parted company
with them in their requirement that a “distinct affirma-

31 219 NLRB 656 (1975), enfd. 531 F.2d 1162 (2d Cir. 1976).
%2120 NLRB 388 (1958).
% 282 NLRB 1375 (1987).
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tive action” to “recommit” to the union was required.
He said that the following test comported with the ex-
pectations of the parties:

To drike a proper balance between an individua em-
ployer’s Deklewa rights and the promotion of stability
of multiemployer bargaining in the construction indus-
try, | would require an affirmative expresson from the
asociation to the union at the beginning of negotia-
tions specifying the individual employers on whose be-
half it was negotiating. From that point forward, |
would find that the union is entitled to rely on the asso-
ciation’s representation, and the individua employer is
bound by the results of the multiemployer negotiations.

In Oklahoma Installation Co., 325 NLRB No. 140
(May 14, 1998), the Board was presented with the ques-
tion of whether the respondent, a construction industry
employer, voluntarily recognized the union as the Sec-
tion 9(a) representative of its employees by signing a
“Recognition Agreement and Letter of Assent” binding
it to an existing collective bargaining agreement be-
tween the union and another employer. The letter of
assent stated in relevant part that:

The Union has submitted, and the Employer is satisfied
that the Union represents a majority of its employeesin
aunit that is appropriate for collective bargaining.

The judge found that the foregoing language “would
certainly suggest that a 9(a) relationship existed between
Respondent and Union.” Nevertheless, he concluded
that the union did not attain 9(a) status because it never
established through authorization cards, an employee
poll, or a majority-supported election petition that it, in
fact, represented a majority of unit employees.

A panel magjority, consisting of Chairman Gould and
Member Fox, reversed. They noted that although the
Board, under Deklewa, presumes that bargaining rela-
tionships in the construction industry are governed by
Section 8(f), they noted also that in Deklewa and subse-
guent cases the Board explained that a 9(a) relationship
will be found if a union can show that it unequivocally
demanded 9(a) recognition and that an employer une-
quivocally granted it. The panel magjority concluded that
the language of the letter of assent constituted “ sufficient
proof of the union’s unequivocal demand for recognition
as a 9(a) bargaining representative and the Respondent’s
voluntary acceptance of the demand.” By thereafter
repudiating its obligation to recognize and bargain with
the union as the 9(a) representative of its employees and
refusing to adhere to the terms of the bargaining agree-
ment after its expiration, the respondent was found to
have violated Section 8(a)(5).

Contrary to the judge, the panel majority explained
that neither Deklewa nor any subsequent case held or
suggested that contract language alone, such as the letter
of assent, isinsufficient to attain 9(a) status. Nor did it
matter that the letter of assent did not contain a specific
reference to 9(a). The majority stated: “Where, as here,
an employer expressly recognizes a union in writing as
the majority representative of unit employees, i.e., the
very essence of 9(a) status, it is unnecessary that specific
reference be made to Section 9(a) itself.”

In a dissenting opinion, Member Hurtgen found that
the parties relationship began and remained an 8(f)
relationship and accordingly that the “Respondent was
free to withdraw recognition at the end of the contract”
without violating Section 8(a)(5).

In Canteen Company, 317 NLRB 1052 (June 30,
1995), enfd. 103 F.3d 1355, 154 LRRM 2065 (7" Cir.
1997), Chairman Gould joined Members Browning and
Truesdale to form a majority, but fashioned a separate
concurring opinion positing that, in a successorship
situation, an employer may unilaterally set wage rates
that differed from those paid by its predecessor under the
collective-bargaining agreement. The majority agreed
that the wage rates were imposed unlawfully without
first consulting with the union pursuant to the “ perfectly
clear” exception in NLRB v. Burns Security Services®
In his concurring opinion, the Chairman expressed the
view that the Board's decision in Spruce Up Corp.*
established an “[u]nduly restrictive reading of the Su-
preme Court’s definition of circumstances in which a
successor employer must bargain about initial terms and
conditions of employment.”

Spruce Up requires that the perfectly clear obligation
to notify and bargain with the union relates only to
situations where the employer has mised employees
about the wages, hours, or conditions of employment or
where the employer has failed to clearly announce its
intent to establish a new set of conditions prior to invit-
ing former employees to accept employment. In the
Chairman’s view, Spruce Up grafted an additional re-
quirement not contained in Burns itself. Under Burns,
the only requirement is that the new employer plans to
retain all the employees in the unit. The Chairman
pointed out that the employer’s obligation was not to
adhere to the predecessor agreement, but rather to sim-
ply negotiate about changes. In Canteen he said

To eliminate instances [from the duty to negoti-
ate] . . . where employers express an intent to pro-
vide changed employment conditions from the obli-
gation to negotiate under the “perfectly clear” stan-

34 406 U.S. 292, 294-295 (1972).
% 209 NLRB 194 (1974), enfd. on other grounds 529 F.2d 516 (4th
Cir. 1975).
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dard announced in Burns would both render the
holding on this point meaningless and also disre-
gard the careful balance between competing inter-
ests articulated by the Court in both Burns and Fall

River Dyeing.®

Chairman Gould noted that where an employer an-
nounced his intent to adhere to the predecessor’s agree-
ment—the one situation where the Board seemed to im-
pose an obligation to negotiate—there was little or
nothing to bargain about. And finally, the Chairman
noted that any kind of disincentive to hire the predeces-
sor's employees—the result that would flow from his
position according to his critics—already existed under
established federal labor law.

In Lexington Fire Protection Group, Inc., 318 NLRB
347 (August 15, 1995), a 3-2 majority of the Board held
that, where past practice supported the procedure em-
ployed, an employer could withdraw from a multiem-
ployer association on the basis of a list which had been
presented to the union at the commencement of mul-
tiemployer negotiations.

The union—as well as the two dissenting members of
the Board—took the position that the list was a lengthy
one and cumbersome and that therefore the union did
not have adeguate notice of withdrawal. But they noted
that this was the practice historically followed and, in a
separate concurrence, Chairman Gould pursued the
theme that he had set forth in both Randall and Smith's
Food & Drug Centers and said the following:

The fact that it may not be the most efficient or
best in the view of this agency or other third parties
isirrelevant. It isthe process devised by the parties,
which they have bargained for, that supports our
decision today and not our own view about what is
best for them.

In Chel LaCort, 315 NLRB 1036 (December 16,
1994), the Board reconsidered its Retail Associates rule
which precludes withdrawal by an employer from an
established multiemployer bargaining unit “[€]xcept
upon adequate written notice given prior to the date set
by the contract for modification, or to the agreed-upon
date to begin the multiemployer negotiations.”

The United States has never engaged in multiem-
ployer bargaining to an extent comparable to Europe—
and the process has declined in this country in recent
years. But the Board found no reason to modify the Re-
tail Associates rule and stated that “unusual circum-
stances’ did not apply to situations where the multiem-
ployer association failed, either deliberately or other-
wise, to inform its employer-members of the start of the
negotiations. The Board held that the imposition of an

% 482 U.S. 27 (1987).

“unusual circumstances’ exception where the multiem-
ployer association failed to notify its members would
“[€e]lffectively be imposing a notice requirement on the
multiemployer association and inserting ourselves into
the association/member relationship unnecessarily and
with uncertain consequences.” This adherence to the
parties own autonomous structures and proceduresis, in
Chairman Gould’s view, consistent with the approach
undertaken in Lexington Fire Protection.

ESTABLISHED RELATIONSHIPSAND THE
DuTY TO BARGAIN

A unanimous Board, in Consolidated Edison of New
York, Inc.,, 323 NLRB No. 163 (June 10, 1997), ad-
dressed the Weingarten®’ right to union representation
at an investigatory or fact-finding interview which em-
ployees reasonably believe might result in discipline.
The Board noted the judge correctly found that supervi-
sors and managers had committed Weingarten viola-
tions in each of the four instances alleged in the com-
plaint, but stated that:

We note, however, that the four violations, each
of which involved only one employee, took place
over aperiod of 4 yearsin a unit that included more
than 11,000 employees. Moreover, although the
letter of August 29 was written by the head of the
department which sets the policy on such matters as
Weingarten rights, there is no evidence that it was
distributed to anyone other than the union. The
evidence shows that the written guidance materials
that respondent did distribute to its managers cor-
rectly described the Weingarten rule.

Under these circumstances, we are unable to
agree with the judge's conclusion that the Respon-
dent “carefully crafted a knowingly unlawful pol-
icy” of precluding union representation during in-
vestigatory interviews. Because there is insufficient
evidence to indicate that the four violations found
here were committed pursuant to a company policy
or otherwise reflected a pattern or practice of un-
lawful conduct, we do not find a unit-wide remedy
to be warranted. Accordingly, we shal follow the
Board's usual practice and confine the injunctive
and notice-posting requirements of the Order to the
facilities at which the violations were committed.
We also find it unnecessary to require the Respon-
dent to mail letters to unit employees explaining
their Weingarten rights, indeed, because there is no
showing that traditional notice posting would be in-
adequate to apprise employees of our decision, we
shall not require the notices to be mailed. [Footnotes
omitted.]

3" NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975).
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In GTE Cadlifornia Incorporated, 324 NLRB No. 78
(September 23, 1997), a unanimous Board, with Mem-
ber Fox concurring with a separate rationale, again re-
jected the union’s and General Counsel’s position and
upheld that of the employer in a duty-to-bargain case.
This case involved a union’'s interest in obtaining rele-
vant and necessary information which it argued was
relevant within the meaning of the Supreme Court’s
Detroit Edison® opinion which protects employer confi-
dentiality and requires a balance between the two com-
peting considerations.

The issue presented was the employer’s obligation,
during the processing of grievances about complaints
filed against operators by customers, to provide the
names, addresses, and home telephone numbers of any
complaining customers but not those with nonpublished
unlisted numbers who had not given consent to release
that information.

In a majority opinion, Chairman Gould and Member
Higgins upheld GTE's confidentiality interest regarding
the complaining customer's name, address and tele-
phone number and noted that the California Supreme
Court had held that individuals with nonpublished and
unlisted service have a reasonable expectation of pri-
vacy. The magjority noted the employer’s accommoda-
tion which alowed the union to speak to the complain-
ing customer without release of her identification, and
the fact that they had a private conversation after which
the union did not request any further contact. Notwith-
standing the denia of access to information about the
customer identity, the majority rejected the position of
the General Counsel and the union.

In Colgate-Palmolive Company, 323 NLRB No. 82
(April 23, 1997), a unanimous Board held that an em-
ployer’s installation and use of hidden surveillance cam-
eras in the workplace is a mandatory subject of bar-
gaining under the Act and that a union has a statutory
right to bargain over the installation and continued use
of these surveillance cameras. The conditions of em-
ployment, the Board noted, were effected inasmuch as
employees caught in theft and/or other misconduct are
subject to discipline including discharge as a result of
such monitoring. The Board was of the view that since
the surveillance cameras were focused upon the
restroom and fitness center, privacy concerns of employ-
eeswere at issue as well.

In Q-1 Motor Express, Inc., 323 NLRB No. 142 (May
23, 1997), the Board addressed a dispute arising out of
an employer’s decision to relocate a terminal from one
city to another.

% 440 U.S. 301 (1979).

The Board found that the employer unlawfully failed
to provide the union with notice and an opportunity to
bargain about a decision to change from a single-driver
system to a team-driver system and to transfer bargain-
ing unit work to a new terminal, 80 miles away. The
Board agreed with the Administrative Law Judge that
the employer unlawfully failed to bargain about both the
decision to switch to team driving and the decision to
transfer work to its Lafayette, Indiana terminal, but
found it unnecessary to apply the Board's Dubuque®
analysis. The Board concluded that, in the circum-
stances of the case, the employer’s decision to relocate
work to Lafayette was not severable from its decision to
change from a single-driver to a team-driver system,
that each decision was part of a plan that the employer
had devised unilaterally, and that the union had a right
to receive notice of and an opportunity to bargain over
the employer’s entire plan.

In his concurring opinion, Chairman Gould noted his
disagreement with Dubuque, and expressed the view
that there is a duty to bargain about the relocation deci-
sion whether it is triggered by labor costs or other costs.
He stated that a test which provides only for labor costs
as the trigger is a “. . . clear invitation to posturing,
game playing, and obfuscation in an attempt to conceal
and deceive. The possibility of deception is further
aided by the limited amount of information that unions
have access to as part of the bargaining process.” And,
given the fact that the Supreme Court in First National
Maintenance® stressed the factor of amenability i.e,
whether the issue is amenable to resolution through col-
lective bargaining, Chairman Gould alluded to the
fruitful experience of GE and IUE whose imaginative
approach handles relocation issues through special pro-
cedures designed to avoid some of the deficiencies under
the NLRA, such as the substitution of specific time peri-
ods for impasse. The Chairman stated his hope that
acceptance of this approach will move the parties away
from what is frequently wasteful litigation which he has
tried to diminish in avariety of contexts.

In White Cap, Inc.,, 325 NLRB No. 220 (July 24,
1998), the Board, in a plurality decision, Member Hurt-
gen and Chairman Gould concurring separately, found
the Administrative Law Judge erred in finding that the
employer violated Section 8(a)(5) and (1) of the Act by
imposing an unreasonable time limit for union ratifica-
tion of the respondent’s proposed collective-bargaining
agreement, and by threatening to withdraw certain con-
tract proposals unless the union met the ratification
deadline. The judge in finding the threat to withdraw
unlawful had relied upon the proposition contained in

% Dubuque Packing Co., 303 NLRB 386 (1991).
40452 U.S. 666 (1981).
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Driftwood Convalescent Hospital, 312 NLRB 247, 252
(1993) that a withdrawal from a tentative agreement
without good cause is evidence of lack of good faith.
While not passing on the issue in the lead opinion,
Member Hurtgen stated that in assessing the respon-
dent’s overall conduct, he found that the respondent “did
indeed have ‘good cause' for threatening to withdraw”
certain contract proposals unless the union met the re-
spondent’s ratification deadline. Member Hurtgen also
disagreed with the judge’s findings that the respondent
violated Section 8(a)(5) and (1) by engaging in regres-
sive bargaining and by withdrawing contract proposals
when the parties resumed negotiations, by unilaterally
implementing its final proposal in the absence of an
impasse, and by thereafter locking out unit employees.

In his separate concurrence, Chairman Gould agreed
with Member Hurtgen's conclusion, but disagreed with
Member Hurtgen's discussion of the issue of “regressive
bargaining.” The Chairman rejected outright Drift-
wood' s good-cause requirement and relied solely on the
“totality of circumstances’ in determining that the em-
ployer's willingness to reach agreement indicated an
absence of bad faith. Characterizing the good-cause rule
as directly contrary to the normal procedure of collective
negotiations, the Chairman found that no tentative
agreements are binding as to individual issues until a
final overall contract is achieved. As to the harshness of
the employer’s regressive bargaining tactics, the Chair-
man noted that under the Supreme Court’s “freedom of
contract” trilogy,* “collective bargaining is wide open
and rough and tumble where both parties use their re-
sources and economic strength as best they can .”

Member Liebman, concurring in part and dissenting
in part, agreed with Member Hurtgen's finding that the
employer did not bargain in bad faith, but would also
find that the employer unlawfully refused to negotiate
with the union about two mandatory subjects of bar-
gaining (the elimination of COLAs and voluntary over-
time), and again violated Section 8(a)(1) and (5) when it
unilaterally implemented a contract proposal in the ab-
sence of avalid impasse.

FAILURE TO NEGOTIATE

In Daily News of Los Angeles, 315 NLRB 1236 (De-
cember 30, 1994), enfd. 73 F.3d 406, 151 LRRM 2242
(DC Cir. 1996), cert. denied, 117 S. Ct. 764 (1997), the
Board held that a unilateral change resulting in discon-
tinuance of merit raises violated the Act. They held that
the employer could not unilaterally withhold a wage
increase from employees where it constituted a change
in terms of conditions of employment. The remedy, i.e.,

“! The trilogy consists of American National Insurance Company, 343
U.S. 395 (1952); NLRB v. Insurance Agents, 361 US 477 (1960); and
American Ship Building v. NLRB, 380 US 300 (1965).

backpay which would reflect the merit increases that the
employees would have been awarded, as well as the
violations were affirmed by the Court of Appeals for the
District of Columbia.

In McClatchy Newspapers, Inc., 321 NLRB 1386
(August 27, 1996) enfd. 131 F.3d 1026, 157 LRRM
2023 (DC Cir. 1997) cert. denied __ U.S. __ (1998), a
Board majority held that an employer could not unilat-
erally implement merit pay proposals even when bar-
gaining had taken place to the point of impasse. The
Board said that if the employer was given carte blanche
authority over wage increases without regard to time,
standards, criteria it would be “. . . so inherently de-
structive of the fundamental principles of collective bar-
gaining that it could not be sanctioned as part of a doc-
trine created to break impasse and restore active collec-
tive bargaining.” The majority went on to say: “[W]e
are preserving an employer’s right to bargain to impasse
over proposals to retain management discretion over
merit pay while, at the same time, maintaining the
Guild’s opportunity to negotiate terms and conditions of
employment.”

In Ohio Valley Hospital, 324 NLRB No. 6 (July 24,
1997), the Board, Chairman Gould and Members Fox
and Higgins, dismissed a complaint alleging that the
employer violated Section 8(a)(5) by insisting to impasse
over a proposal to give seniority credit to unit employees
hired after a layoff from another affiliated hospital.
During contract negotiations, the employer told the un-
ion that in the future it might consolidate certain serv-
ices with the affiliated hospital, St. Johns, and, as a re-
sult, nurses laid off from one could apply for work at the
other. The employer then proposed a seniority provision
giving any nurse hired within 60 days of layoff from St.
Johns seniority credit for the time the nurse had been
continuously employed at St. Johns.

The Board found that the seniority proposal related to
terms and conditions of unit employees and was a man-
datory subject of bargaining. The Board rejected the
contention that the proposal expanded the scope of the
bargaining unit by giving present seniority rights to non-
unit St. Johns' employees. The Board noted that the
proposal did not grant a tangible benefit to St. Johns
employees and that the St. Johns employees only receive
the benefit in the future if they become unit employees.
The Board also rejected the contention that the employer
should not be able to insist to impasse on the proposal
because the union’ s acceptance of such a proposal would
violate its duty of fair representation. The Board noted
that a union’s acceptance of a bargaining proposal con-
stitutes a breach of the duty of fair representation only if
the proposal is so far outside the wide range of reason-
ableness that it is irrational or arbitrary and the union
offered no evidence of how acceptance of the seniority
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proposal is outside the range of reasonableness. Further,
the Board noted that the union is under no obligation to
accept the proposal and, if after bargaining, the parties
fail to reach agreement, they are entitled to resort to
lawful economic action over their disagreement.

Chairman Gould noted that, although the seniority
proposal could “cause discomfort to the union and en-
gender a sense of grievance and dissatisfaction amongst
the incumbent employees, the union’s internal consid-
erations—political or otherwise—are not the Board's
concern under extant Federal labor policy in the United
States,” and the Board does not as a general matter sit in
judgment over the parties’ contract proposals or the ar-
rived-at agreement itself.

CONCERTED ACTIVITY AND ECONOMIC PRESSURE

In Timekeeping Systems, Inc., 323 NLRB No. 30
(February 27, 1997), the Board held that the sending of
an e-mail message about working conditions was con-
certed activity within the meaning of the Act. A unani-
mous Board held that an employee does not lose the
protection of the statute through his or her attempt to
communicate with other employees on such subjects
merely because the e-mail was used.

In Target Rock Corporation, 324 NLRB No. 71 (Sep-
tember 18, 1997), the Board, again unanimously, held
that replacement employees were not permanent within
the meaning of the Mackay® rule. They were hired with
the following instructions: “You are considered perma-
nent at-will employees unless the National Labor Rela-
tions Board considers you otherwise, or a settlement
with the union alters your status to temporary replace-
ment.” Advertisements for such workers stated that
positions could lead to permanent full-time jobs after the
strike. Operating within the parameters of Supreme
Court precedent on this issue in Belknap, Inc. v. Hale,®
the Board found that there was little to draw upon which
would show permanent status under the circumstances.
Notwithstanding the conclusion of the Court that the
mere existence of a condition in the employment rela-
tionship does not deny permanent status, the Board held
that al of the factors indicated that permanent status
was not intended by the employer.

In Myth, Inc., d/b/a Pikes Peak Pain Program, 326
NLRB No. 28 (August 20, 1998), the General Counsel
issued a complaint alleging that an employee’s filing of
a wage claim with the Colorado State Department of
Labor constituted concerted activity. Before the Ad-
ministrative Law Judge, the General Counsel urged a
return to Alleluia Cushion, Inc.,** which held that the
individual assertion of a work-related statutory right was

42 Mackey Radio & Television Co. v. NLRB, 304 U.S. 333 (1938).
43463 U.S. 491 (1983).
44221 NLRB 999 (1975).

presumed concerted unless proven otherwise. The Ad-
ministrative Law Judge dismissed the complaint, finding
that he was bound by the current Board precedent of
Meyers Industries, Inc.”® which rejected the Alleluia
theory and held that concerted activity requires an em-
ployee's activity to be engaged in with or on the author-
ity of other employees. The judge found that under the
Meyers theory of concerted activity, the individua filing
of a wage claim was not concerted activity. The Board
majority of Members Fox, Liebman, and Brame adopted
the judge’ s decision without comment.

Chairman Gould dissented, finding that the demands
of national labor policy vastly favor the Alleluia theory
of concerted activity. He asserted that the Alleluia ap-
proach places the Board in its proper role of protecting
employees who attempt to improve their working condi-
tions. Under Alleluia, employees who individually at-
tempt to secure enforcement of statutes governing the
workplace are protected from discharge or discipline for
asserting rights that were established for the benefit of
all employees. The Chairman found that affording pro-
tection to such employees is particularly critical now
when so large a percentage of the workforce is unor-
ganized and does not have the protections of a collec-
tive-bargaining agreement. The assertion of work-
related statutory rights is one of the only means that
unorganized employees have to oppose the economic
power of their employers. The Chairman stated: “To
read Section 7 so narrowly as to exclude individual em-
ployees who assert such important collective rights when
such areading is purely a matter of policy, does a great
disservice to vast numbers of employees who do not
have collective bargaining representatives and who must
otherwise depend on the happenstance of whether a re-
taliatory provision isincluded in the statute that assert.”

Chairman Gould further found that the Meyers nar-
row reading of Section 7 also creates a gulf between
represented and unrepresented employees. Noting that
under the Supreme Court’s decision in NLRB v. City
Disposal,*® an organized employee’s individual assertion
of amatter covered by a collective bargaining agreement
is deemed protected concerted activity , the Chairman
emphasized that the same conduct by an unorganized
employee is denied protection under Meyers. The
Chairman stated: “In my view, it is neither necessary
nor desirable to allow the determination of whether an
employee’s action is protected by the Act to turn on
whether the employee asserts a right covered by a col-
lective bargaining agreement or a right covered by a

“(“Meyers 1"), 268 NLRB 493 (1984), remanded sub nom. Prill v.
NLRB, 755 F.2d 941 (D.C. Cir. 1985); Meyers Indudtries, Inc. (“Meyers
11"), 281 NLRB 882 (1986), affd. sub nom. Prill v. NLRB (“Prill I1"),
835 F.2d 1481 (D.C. Cir. 1987), cert. denied 487 U.S. 1205 (1988).

46465 U.S. 822 (1984)




47 FOUR-AND-ONE-HALF-YEAR REPORT

work-related statute. There is a strong parallel between
the assertion of these rights. In both cases, the right
asserted is not an individual right, but one that is created
expressly for employees in the workplace. In both cases,
there is reason to believe that the assertion of the right
by an individua employee is at heart a concerted act,
consented to by other employees.”

Chairman Gould further concluded that the simplicity
of analysis in Alleluia and more efficient use of Board
resources are mgjor policy considerations favoring aban-
doning Meyers. He stressed that under Alleluia, the
initial inquiry is confined to whether an individual em-
ployee asserted a work-related statutory right and suf-
fered discipline or discharge in retaliation, whereas the
initial inquiry in Meyers is more complex. Under Mey-
ers, it must be determined whether the employee's ac-
tion was authorized by other employees, genera relied
upon by another employee, or was engaged in with the
object of initiating or preparing for group activity. The
Chairman found that such a complex inquiry results in
wasteful litigation and places an undue burden on unor-
ganized, unsophisticated employees who “ should not be
required to engage in such sophisticated or formalistic
maneuvers to be shielded from discharge for asserting a
right granted by statue to all employees in the work-
place.”

Member Hurtgen defended the Meyers interpretation
of concerted activity in a concurring opinion. He rea-
soned that Meyers did not create a division between or-
ganized and unorganized employees because unorgan-
ized employees have the Section 7 right to remain non-
union and to still enjoy their Section 7 right to engage in
concerted activity.

In Silver State Disposal Service, Inc., 326 NLRB No.
25 (August 19, 1998), the Board addressed the question
of whether a union, by a contractual no-strike clause,
waived employees Section 7 right to engage in a work
stoppage in support of a colleague’'s grievance. The
employees, waste haulers and disposal workers, refused
to commence work for the first 35-40 minutes of their
shift with at least the partia intention of pressuring the
respondent to be more generous in its treatment of a
discharged colleague. When the employees tried to re-
turn to work after an appea from one of the respon-
dent’s supervisors, the respondent’s security men turned
them away and they were later fired. A Board majority
consisting of Members Brame, Fox, and Liebman
adopted the Administrative Law Judge's finding that the
respondent’s termination of the employees violated Sec-
tion 8(a)(3) and (1) of the Act, but disagreed with the
judge'srationale.

The Board majority agreed with the judge that the
employees’ conduct fell within the statutory definition of
a strike, but found no need to reach the judge's finding

of employer condonation. Rather, the majority held that
the no-strike clause contained in the collective-
bargaining agreement between the respondent and the
union only pertained to conduct which involved the un-
ion: “The Union shall neither call, encourage nor con-
done any work stoppage, work slowdown, or picketing
of the employer’s several premises or its trucks.” Since
the employee strike was a spontaneous reaction met with
consternation by the union, the majority concluded that
the no-strike clause did not cover the conduct of the em-
ployees who participated in the stoppage. In so finding,
the majority also held that the implied no-strike obliga-
tion recognized in Teamsters Local 174 v. Lucas Flour
Co., 369 U.S. 95 (1962), when the Supreme Court found
that a union’s contractual commitment to submit dis-
putes to binding grievance arbitration gives rise to an
implied obligation on the part of the union not to call a
strike over such disputes, is inapplicable where, as here,
the parties have agreed on an express no-strike clause.
The majority held that given the careful drafting of the
collective-bargaining agreement, it is “reasonable to
expect” that the parties would have inserted explicit
language into the agreement if they had intended it to
include concerted employee activities that the union had
not sanctioned.

In his concurrence, Chairman Gould reached the
judge's finding that the respondent’s condonation left
the employees’ conduct protected under the Act, and
wrote separately to address deficiencies in the criteria
for protected status. He noted that he did not subscribe
to some of the Court’s conclusions in Emporium Cap-
well Co. v. Western Addition Community Organization,
420 U.S. 60 (1975), which held that consistent with the
principles of both exclusivity and majority rule, employ-
ees, who sought to bargain with the employer independ-
ent of their certified representative and used picketing as
a method to accomplish this objective, engaged in un-
protected activity under the Act. Chairman Gould noted
positively, however, the Emporium Court’s concern for
the prospect of fragmenting the bargaining unit, a con-
sideration reflected in his own long-standing approval of
the interpretation of the Act by the Fourth Circuit Court
of Appealsin NLRB v. Draper Corp., 145 F.2d 199 (4th
Cir. 1944). In Draper Corp., the court adopted the view
that unauthorized stoppages, undertaken once an exclu-
sive bargaining representative has been selected by a
majority of the employees, inherently derogate the union
and the exclusive bargaining representative concept
since the employer is obliged to bargain with the union
and not individua employees. Chairman Gould found
that Board decisions like Sunbeam Lighting Co., 136
NLRB 1248 (1962), enf. denied 318 F.2d 661 (7th Cir.
1963), and the Fifth Circuit’s opinion in NLRB v. R.C.
Can Co., 328 F.2d 974 (5th Cir. 1964), have failed to
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accurately consider the implications of Draper Corp. for
determining protected status and to the extent that they
and subsequent decisions are inconsistent with his con-
currence, he would overrule them.

In Chairman Gould's view, both Sunbeam Lighting
Co. and R.C. Can Co. proceed upon the “naive and mis-
guided” assumption that, if there is any identity or
similarity of objectives between the union and individual
employees, an unauthorized stoppage is protected under
the Act because the majority representation and exclu-
sive bargaining concepts cannot be usurped or derogated
under such circumstances. He argued that the major
deficiency of this approach is its focus upon the sub-
stantive goals being determined by the union and the
striking employees to see whether those goals are identi-
cal. Charman Gould advocated discarding the thesis
that consensus on the substantive goals of the strike is
relevant to the protected status of the workers' conduct,
since union and employee goals are synonymous to the
extent that both the employees and the union generally
want to improve the living standards and protect the job
security of the employees. He stated that a more mean-
ingful consideration for determining if the workers
conduct undermines the exclusive bargaining represen-
tative concept is whether accord, tested by a vote con-
ducted prior to the strike itself through internal union
procedures, exists between the union and the strikers on
the questions of strategy and timing. Chairman Gould
illustrated the relevance of economic weaponry and
timing to preserving exclusivity by noting that, “[if] a
union wants to delay use of the strike weapon to a time
that it deems to be more propitious, it is hard to imagine
something that is more inconsistent with the exclusivity
concept than a strike at another time.” Chairman Gould
found that the Board's present approach promotes the
balkanization with which Emporium is at war by pro-
tecting a second strike so long as identity of substantive
goasisfound to exist.

Member Hurtgen, in his dissent, stated that he would
not resolve against the respondent the question of
whether the parties intended for their no-strike clause to
cover non-union mass employee action without giving
the respondent an opportunity to present evidence spe-
cifically on that issue.

EMPLOYEE PARTICIPATION

In 1995, the Board issued six decisions which address
the issue of under what circumstances employee partici-
pation committees violate a section of the National La
bor Relations Act that prohibits employer-dominated
labor organizations. In deciding these cases the Board
relied, in part, on its 1992 Electromation decision,
which held that an employee participation committee is
illegal if it isa*“labor organization” under the Act and if

the employer dominates or interferes with the formation
or administration of the committee, or contributes to it
financial or other assistance.

In Keeler Brass Automotive Group, 317 NLRB 1110
(July 14, 1995), the Board found that the Keeler Brass
Grievance Committee is a “labor organization” as de-
fined by Section 2(5) of the Act, and that the respondent
violated Section 8(a)(2) by dominating the reformation
of the committee and interfering with its administration.
Chairman Gould, in a concurring opinion, agreed with
the view expressed in the Board' s decisions in the 1970s
that such entities were not labor organizations within
the meaning of the Act and that therefore Section
8(a)(2) was not implicated where decisionmaking re-
sponsibilities had been delegated to the council, com-
mittee or entity in question. The Chairman expressed
agreement with the position taken by the U.S. Court of
Appeals for the Seventh Circuit in Chicago Rawhide
Mfg. Co. v. NLRB* that the employee group found
lawful there need not originate with the employees but
could be proposed by the employer. He said a number of
considerations were important. He spoke approvingly of
decisions which are

[Clonsistent with the movement toward cooperation
and democracy in the workplace which | have long
supported. This movement is a mgjor advance in labor
relations because, in its best form, it attempts nothing
less than to transform the relationship between em-
ployer and employees from one of adversarieslocked in
unalterable opposition to one of partners with different
but mutual interests who can cooperate with one an-
other. Such a transformation is necessary for the
achievement of true democracy in the workplace.
However, it does pose a potential conflict with the Na-
tional Labor Relations Act, enacted in 1935 at a time
when the adversarid struggle between management
and labor was at its height.

The Chairman also said that he thought that the fol-
lowing factors were critical in determining lawful em-
ployee-employer programs:

Fird, there is the question of how the employee group
came into being. The court in Chicago Rawhide
stressed that the idea for an employee group began with
the employees. Does this mean that any employee
group which does not originate with employees is sub-
ject to unlawful employer domination? | think not.
Much of the initiative for cooperative efforts in the
workplace has come from employers, particularly in
the nonunion sector. | do not think these efforts are
unlawful smply because the employer initiated them.

47221 F.2d 165 (7th Cir. 1995).
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The focus should, instead, be on whether the organiza-
tion dlows for independent employee action and
choice. If, for example, the employer did nothing more
than tell employees that it wanted their participation, |
would find no domination provided employees con-
trolled the structure and function of the committee and
their participation was voluntary.

Second, the circumstances surrounding the crea-
tion of an employee committee are material to a de-
termination of whether there is unlawful domina-
tion of the committee. If the employer created an
employee participation organization in response to a
union organizing campaign, | would draw the infer-
ence that the organization was designed to thwart
employee independence and free choice.

The following five decisions issued on December 18,
1995:

In Vons Grocery Company, 320 NLRB 53, the Board,
upholding the Administrative Law Judge, found that a
Cdlifornia company’s quality circle group (QCG) was
not a labor organization and did not violate the Act.
The Board stated: “For nearly three years, the QCG
existed lawfully in the respondent’s unionized work
force as a group devoted to operational matters. Then,
on one and only one occasion, the QCG developed pro-
posals on matters involving conditions of work such as a
dress code and an accident point policy.” Concluding
that this one incident did not “transform a lawful em-
ployee participation group into a statutory labor organi-
zation” and did not “pose]] the dangers of employer
domination of labor organizations that Section 8(a)(2)
was designed to prevent,” the Board determined that the
QCG did not have “a pattern or practice of dealing with
the respondent concerning grievances, labor disputes,
wages, rates of pay, hours of employment, or conditions
of work.”

In Webcor Packaging, Inc., 319 NLRB 1203, enfd. in
part, 118 F.3d 1115, 155 LRRM 2791 (6" Cir. 1997),
cert. denied, 118 S. Ct. 1035 (1998), the Board affirmed
the Administrative Law Judge's finding that a Michi-
gan-based company’s Plant Council was an illegal labor
organization because it existed for the purpose, at least
in part, of making proposals regarding proposed
changes in working conditions which management
would then consider and either accept or reject. The
Board further agreed that Webcor unlawfully dominated
the formation and administration of the Plant Council
because Webcor determined the Council’s function, de-
fined the subject matters to be addressed, and chose em-
ployee and management representatives to serve on the
Council. The Board stated that “the impetus behind the
formation of the Plant Council emanated from the Re-
spondent” and that “the Plant Council had no effective

existence independent of the Respondent’s active in-
volvement and approval.”

In Stoody Co., 320 NLRB 18, the Board reversed the
Administrative Law Judge and concluded that an em-
ployee “Handbook Committee” created and financially
supported by the company, a Kentucky manufacturer,
did not engage in a pattern of “dealing with” the com-
pany on employment conditions. Accordingly, the
committee was not a labor organization and the em-
ployer did not violate the Act. The Board pointed out:
“The Committee had the brief lifespan of 1 hour.
Clearly, a 1-hour meeting in itself shows no pattern or
practice of any kind. Further, the Board believes, con-
trary to the judge, that the evidence supports the infer-
ence that if additional meetings of the committee had
been held, the meetings would not have resulted in pro-
posals to management on working conditions.” The
Board held further:

Drawing the line between a lawful employee participa-
tion program and a statutory labor organization may
not be a smple matter because it may be difficult to
separate such issues as operations and efficiency from
those concerning the subjects listed in the satutory
definition of labor organizations. If parties are bur-
dened with the prospect that any deviation, however
temporary, isolated, or unintended, from the discussion
of acertain subject, will change alawful employee par-
ticipation committee into an unlawfully dominated la-
bor organization, they may reasonably be reluctant to
engage in employee participation programs. We sup-
port an interpretation of the Act which would not dis-
courage such programs.

In Dillon Stores, 319 NLRB 1245, the Board, agree-
ing with the Administrative Law Judge, found that the
company’s Associates Committees, comprised of hourly
employees elected by their co-workers who met quarterly
with management to discuss a variety of work-related
issues, was a “labor organization under the Act and that
the company violated the Act by dominating and inter-
fering with and contributing support to committees at
two of its retail storesin Kansas.” The Board concurred
with the judge who stated that the committees’ functions
“involved the receipt of proposals and grievances,
seemingly on every possible aspect of the employment
relationship; and that the communications involved, ‘by
word or by deed,” acceptance or rejection of those griev-
ances and proposals. This is precisely the bilatera
mechanism held to have constituted a labor organization
in Electromation.”

In Reno Hilton, 319 NLRB 1154, the Board found, as
the Administrative Law Judge did, that the Reno Hil-
ton’s quality action teams (QATS) were labor organiza-
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tions and that the teams made recommendations on nu-
merous work-related matters including safety hazards,
staffing levels, work times, paid sick days and the wage
structure. The Board acknowledged that although most
of the team meetings did not involve wages, hours, or
other terms and conditions of employment, “that fact
alone does not mean that the QATS are not labor organi-
zations,” noting that management developed the QATS,
determined their agendas, and paid employees for at-
tending the meetings during worktime. “Although the
employees volunteered for membership on the QATSs
and were not selected by management, it is clear that the
Respondent thoroughly dominated and interfered with
the formation and administration of the QATS,” the
Board said.

PERMANENT REPLACEMENTS

In International Paper Co., 319 NLRB 1253 (Decem-
ber 18, 1995) enf. denied, 115 F.3d 1045, 155 LRRM
2641 (DC Cir. 1997), the Board held that an employer
cannot permanently replace employees who have been
lawfully locked out where the work has been perma
nently subcontracted to a nonunion firm in order to
bring bargaining pressure in support of the employer’s
bargaining position.

BECK DUES

The Board' s decisions in California Saw & Knife, 320
NLRB 224 (December 20, 1995), enfd. sub nom. Assn.
of International Machinists v. NLRB, 133 F.3d 1012,
157 LRRM 2287 (7" Cir. 1998), and Paperworkers Lo-
cal 1033 (Weyerhaeuser Paper Co.), 320 NLRB 349
(December 20, 1995), are the first cases in which it de-
cided questions arising from the Supreme Court’s ruling
in Communications Workers v. Beck. In Beck, the Su-
preme Court held that a union was not permitted, “over
the objections of dues-paying nonmember employees,”
to expend funds on activities not related to collective
bargaining, contract administration or grievance ad-
justment. The court concluded that such expenditures
violated the union’s duty of fair representation.

In Cdlifornia Saw, the Board ruled, among other
things, that a union must inform each nonmember em-
ployee, at the same time or before it seeks to obligate the
employee to pay dues and fees under a union-security
clause, that he has the legal right to remain a nonmem-
ber and the right under Beck to object to paying more
than “representational” expenses. The Board held that
notice could be provided through a monthly magazine
available to nonmembers as well as members. The
Board said:

[T]he union should inform the employee that he has
the right to be or remain a nonmember and that non-
members have the right (1) to object to paying for un-

ion activities not germane to the union’s duties as bar-
gaining agent and to obtain areduction in fees for such
activities not germane to the union’s duties as bar-
gaining agent and to obtain areduction in fees for such
activities; (2) to be given sufficient information to en-
able the employee to intelligently decide whether to
object; and (3) to be apprised of any internal union pro-
cedures for filing objections.  If the employee chooses
to object, he must be apprised of the percentage of the
reduction, the basis for the calculation, and the right to
challenge these figures.

The Board also held that a union is not obligated on
the basis of existing precedent to calculate its dues re-
ductions on a unit-by-unit basis. They held that a dissi-
dent cannot object to litigation expenses incurred in a
bargaining unit different from the objector’s bargaining
unit. The Board said:

[T]hat some litigation may be of vaue to employees
even when the lawsuit at issue arises out of the contract
or circumstances of employeesin a different unit.

In Weyerhaeuser, supra, the Board held that a union
must inform all employees in the bargaining unit, not
just nonmembers, of the rights of nonmembers under
Beck if they were not informed of those rights prior to
assuming obligations under a union-security clause. In
addition, the Board held that a union also must inform
all such employees that they have a right under the Su-
preme Court’s ruling in NLRB v. Genera Motors, to
become nonmembers of the union in order to be eigible
to exercise Beck rights.

The Board, however, did not find that the union secu-
rity clause covering the Weyerhaeuser employees was
facially invalid. The clause required the employees to
“become and remain members of the union in good
standing.” In light of its holding that the union unlaw-
fully failed to provide notice of General Motors rights in
connection with its duty to provide notice of Beck rights,
the Board found it unnecessary to decide whether the
clause’s failure to explain the meaning of “membership
in good standing” under General Motors rendered the
clause facialy invalid.

The Sixth Circuit reversed this aspect of Weyer-
haeuser in Buzeniusv. NLRB, 124 F.3d 788, 156 LRRM
2207 (1997). The court noted that under General Mo-
tors the only kind of membership that can be required
under a union security clause is the “whittled down”
version of “financial core” membership, i.e., the pay-
ment of initiation fees and dues. Here, however, the
court found that the clause had the potential unlawful
effect of causing employees to believe that membership
in the collogquial sense, i.e., formal union membership
was required.
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The court concluded that “[a]llowing a union-security
clause requiring union “membership in good standing”
to remain unmodified in the CBA turns normal contract
interpretation on its head . . . . Because the clause does
not mean what it literally says, and because its literal
application is unlawful, the clause has no place in the
CBA.” Accordingly, the court held that the Board
abused its discretion by refusing to order that the clause
be lawfully defined or removed from the collective-
bargaining agreement.

Thus, for the first time, these decisions of the Board
impose an affirmative duty on unions to disclose the
precise obligations that workers have under union secu-
rity agreements and the fact that “membership does not
mean full membership to which employees may be con-
tractually obligated.” Thereafter, the Board applied the
principles set forth in California Saw and Weyerhaeuser
and found violations of the Act based on union failures
to provide employees notice of the Beck rights. See
.LU.E. Local 444 (Paramax Systems), 322 NLRB 1
(1996); remanded sub nom., Ferriso v. NLRB, 125 F.3d
865, 156 LRRM 2321 (D.C. Cir. 1997); Production
Workers Local 707 (Mavo Leasing), 322 NLRB 35 (
1996); Laborers Local 265 (Fred A. Newman), 322
NLRB 294 (1996); Carpenters Local 943 (Oklahoma
Fixture), 322 NLRB 825 (1997); and IATSE Local 219
(Hughes-Avicom), 322 NLRB 1064 (1997).

Oklahoma Fixture is noteworthy in that the Board ob-
ligated the union to provide the mandated accounting of
expenditures, notwithstanding the fact the union con-
tended it offered the objecting employee a reasonable
accommodation by informing him that he could pay the
equivalent of full dues to a mutually agreed-upon char-
ity. Although the Board found Beck notice violations in
the above cases, it dismissed an allegation in Paramax

lished. The Board found that the union complied with
this Beck requirement by furnishing to objectors the
LM-2 reports submitted annually to the U.S. Depart-
ment of Labor that contained a breakdown of the union’s
financial expenditures.

Connecticut Limousine also presented the issue of
whether Beck objectors may be charged for a union’s
organizing expenses. Citing the Supreme Court’s deci-
sion in Ellis v. Brotherhood of Railway Clerks, 466 U.S.
435 (1984), that organizing expenses are nonrepresen-
tational under the Railway Labor Act and cannot be
charged to objectors, the judge held that such expenses
are likewise nonchargeable to objectors under the
NLRA. A Board majority declined to adopt the judge’s
conclusion in the absence of evidence indicating
whether there are “significant differences’ between em-
ployers covered by the RLA and NLRA and whether the
effects of organizing under both statutes are different.
These questions were remanded to the judge for further
factual development and issuance of a supplemental
decision.

Chairman Gould dissented on the issue of organizing
expenses. He agreed with the judge that the Supreme
Court’s Railway Labor Act decision in Ellis that organ-
izational expenses are nonchargeable applies with equal
force to unions governed by the NLRB. Although dis-
agreeing profoundly with Ellis, the Chairman stated that
Ellis is the law of the land and there was no basis for
avoiding its holding by “manufacturing a distinction in
applicable law where none exists.” Accordingly, rather
than remanding the issue, the Chairman found that the
union unlawfully charged objectors for its organizational
expenses.®

In Automotive, Petroleum and Allied Employees Lo-
ca 618 (Sears Roebuck & Co.), 324 NLRB No. 147

that the union violated Section 8(b)(1)(A) by failing to
have its chargeable expenses verified by an independent
auditor. And in Fred Newman, the Board found that
because the union had waived an objector’s abligation to
pay dues, the union did not act unlawfully by not pro-
viding him Beck financial information.

In Connecticut Limousine Services, 324 NLRB No.
105 (October 2, 1997), the Board continued to expand
on its seminal decision in California Saw & Knife
Works, Inc., defining the steps that a union must take to
facilitate the exercise by employees of their rights under
Beck to refrain from paying dues to support activities
unrelated to a union’s role as a collective-bargaining
representative. The Board' s main holding in Connecti-
cut Limousine was that the information that a union
must provide employees who have filed Beck objections
is limited to “major categories’ sufficiently informative
to enable the objector to decide whether to mount a
challenge to the agency fee that the union has estab-

(Oct. 29, 1997), a union informed the unit employees it
represented that unless more employees joined the union
and paid dues, the union could not afford to represent
them any longer. Employees were not required to join
the union, and were not restricted from resigning. How-
ever, any employee who did join the union was required
to sign an agreement to pay “financial core” dues to the
union until “the termination of my employment at Sears
or at such time as the union is no longer my collective
bargaining representative, whichever is earlier.”
Chairman Gould and Member Fox comprised a Board
majority which found that a union did not violate Sec-

8 Furthermore, although not alleged in the complaint, the Chairman
stated in fn. 1 of his partial dissent that the union security clause in the
parties’ collective bargaining agreement was facialy invalid because of its
language requiring unit employees to become “members of the Union in
good standing.” The Chairman explained the basis for this view one
month later in his concurring opinion in Monson Trucking, 324 NLRB
No. 149 (1997).
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tion 8(b)(1)(A) by soliciting, maintaining and enforcing
these contracts with individual employees. Member
Higgins dissented.*

The Board held that the internal affairs of a union do
not come within the purview of the Act unless an em-
ployee's employment status is affected or the union’s
actions are contrary to an overriding policy contained in
national labor law. The Board found that neither of
these circumstances were present in Sears, and that the
situation was similar to that in Scofield v. NLRB, 394
U.S. 423 (1996), involving internal union rules. There,
the Court stated:

Section 8(b)(1) leaves a union free to enforce a
properly adopted rule which reflects a legitimate
union interest, impairs no policy Congress has
imbedded in the labor laws, and is reasonably en-
forced against union members who are free to leave
the union and escape the rule.®

Applying this framework in Sears, the Board found
that the agreement at issue involved an internal union
matter; a contract between the Charging Party and his
union, individually and voluntarily entered into, which
reflected a legitimate union interest in gaining financial
support from an employee it represented. The Board
noted that the only arguable infringement on the
Charging Party’s Section 7 rights was the agreement to
pay financia core dues for an indefinite period of time.
In this regard, the Board rejected the judge’'s finding
that the open-ended duration of the agreement was con-
trary to the statutory scheme because it restricted the
employee’s right to refrain from assisting the union.
The Board held that even if the financial core agreement
did impose such a restriction, the Charging Party had
“clearly and unequivocally waived his right to refrain
from supporting the union, and no violation occurred
because there is nothing in the national labor policy
against such an agreement.”

In Monson Trucking, Inc., 324 NLRB No. 149 (Octo-
ber 31, 1997), the Board found, inter alia, that the union
violated Section 8(b)(1)(A) and (b)(2) by failing to with-
draw its request to have an employee discharged after he
complied with demands to satisfy delinquent dues obli-
gations, and by failing to inform him of his Beck rights
in connection with the notice of his dues delinquency.

In a concurring opinion, Chairman Gould expanded
on his view set forth in fn. 1 of Connecticut Limousine™

49 In Member Higgins view, arestriction on an employee' s right to re-
frain from paying dues to the union impairs Section 7 rights just as does a
restriction on resigning from the union. As he set forth more fully in
footnote 16 in Sears, Chairman Gould is of the view that the statute as
written does not provide for a“fundamental right to be free to resign from
union membership.”

% |d. At 430.

5! 324 NLRB No. 105 (1997).

that union security clauses containing language requir-
ing “membership in good standing” are facially invalid.
Although the complaint in Monson did not allege as
unlawful the union security clause which contained
“membership in good standing” language, the Chairman
expressed his agreement with the Sixth Circuit in Bu-
zenius™ that such clauses can no longer be considered
lawful because of their tendency to mislead employees to
believe that full membership, in its formal sense, is re-
quired. In fact, Supreme Court precedent has defined
membership in union security clauses as requiring no
more than the payment of dues and initiation fees re-
lated to the costs of representing unit employees. NLRB
V. General Motors, 373 U.S. 734 (1963); Communica-
tions Workers v. Beck, 487 U.S. 735 (1988). Accord-
ingly, to be lawful, the Chairman concluded that if un-
ions and employers agree to a union security clause that
contains “membership” or “membership in good stand-
ing” language, the contractual clause must contain afull
explanation of that language consistent with the deci-
sionsin General Motors and Beck.

In Group Health, Inc., 325 NLRB No. 49 (Feb. 2,
1998), enf. denied sub nom. Bloom v. NLRB, No. 97—
1582 F.3d___ (8" Cir. Aug. 7, 1998), the Board, on
remand, granted a motion to amend settlement agree-
ments, approved the second revised settlements, and
held that a union-security clause that requires employees
to become and remain members of the union and con-
currently sets forth the limitations of that requirement,
satisfies the concerns expressed by the Eighth Circuit in
Bloom v. NLRB,* as well as the Board's |ndependent
Stave™ standards for approval of a settlement agree-
ment. Despite the fact that the Board had requested the
remand from the Eighth Circuit in order to address the
issues raised by the Sixth Circuit’s decision in Buzenius
the majority determined that due to the age and proce-
dural posture of the case, it was not an appropriate vehi-
clein which to address Buzenius. Chairman Gould con-
curred in the mgjority’s decision, and Member Brame
dissented.>

The majority noted that the language at issue in the
original collective-bargaining agreement, that “All Em-
ployees of the employer ... shall, as a condition of con-

52 124 F.3d 788 (1997).

%3 30 F.3d 1001 (8th Cir. 1994). In Bloom v. NLRB, the Eighth Cir-
cuit denied enforcement of an earlier Board order approving settlements
solely on the ground that “[b]ecause the overly broad union security
clause was unlawfully interpreted and applied, an adeguate remedy in the
is case requires the expunction of the offending clause.”

54 287 NLRB 740 (1987).

% Member Brame would have disapproved the revised settlement
agreements because in his view they did not remedy the defects identified
by the Eighth Circuit, and because they put the Board in the business of
issuing advisory opinions in unfair labor practice proceedings without
litigation of the issues.
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tinued employment, become and remain members in
good standing in the union . . .” had been expunged in
the second revised settlements, and new language sub-
stituted. The new language provided :

All Employees of the Employer subject to the terms of
this Agreement shall, as a condition of continued em-
ployment, become and remain members in the Union,
and dl such Employees subsequently hired shall be-
come members of the Union within thirty-one (31) cal-
endar days, within the requirements of the Nationa
Labor Rdations Act. Union membership is required
only to the extent that Employees must pay either (i)
the Union’s initiation fees and periodic dues or (ii)
service fees which in the case of a regular service fee
payer shall be equa to the Union’s initiation fees and
periodic dues, and in the case of an objecting service
fee payer, shal be the proportion of the initiation fees
and dues corresponding to the proportion of the Un-
ion’s total expenditures that support representational
activities.

The mgjority found that the substitute language above
met the Eighth Circuit’'s concerns, and rejected the
Charging Party’s assertions that the substitute language
was as misleading as the original language because of its
statement that employees must become “members’ of
the union.

The Chairman concurred, agreeing with the major-
ity’s decision to approve the revised settlements, because
the union-security clause in the revised settlements was
in accord with his views, as expressed in his concur-
rence in Monson Trucking,> that union-security clauses
requiring unit employees to become “members’ or
“members in good standing,” without concurrent defini-
tion, are facially invalid under the Act. The Chairman
also agreed that the concerns expressed by the Eighth
Circuit’s opinion in Bloom had been rectified. However,
the Chairman, unlike his colleagues, was of the view
that the case was an appropriate form in which to ad-
dress the Buzenius rationale, which he had partially
adopted in his Monson Trucking concurrence.

The Chairman’s concurrence also noted that this case
presented the Board with the opportunity to rectify the
mistake it made forty years earlier in Keystone Coat,*
where the Board set forth a model union-security clause
requiring that employees become “members in good
standing.” The Chairman’s concurrence proposed a
new model union-security clause, which sets forth a
concurrent definition of the limitations on union mem-
bership, and urged his colleagues to adopt such a clause

% 324 NLRB No. 149, slip op. at 6-7 (Oct. 31 1997).
57121 NLRB 880 (1958).

in order to provide needed guidance in this areato prac-
titioners and the public alike.

In Teamsters Local 618 (Chevron Chemical Co.), 326
NLRB No. 34 (August 24, 1998), a unanimous panel
including the Chairman applied precedent in dismissing
complaint alegations that the financial accounting of
the union’s representational/nonrepresentational  ex-
penses provided to Beck objectors was inadequate and
that the union unlawfully failed to account for such ex-
penses on a unit-by-unit basis. The Board aso dis
missed an allegation that the union unlawfully failed to
reflect that the Beck financial information provided to
objectors was not verified by an independent auditor. In
this regard, the Board noted that because the informa-
tion was verified by an independent auditor, the case
was not affected by the D.C. Circuit’s decision in Ferriso
v. NLRB, 125 F.3d 865 (1997), which held, contrary to
Cadlifornia Saw, that Beck dues calculations must be
verified by an independent auditor.

The principal issue raised in Chevron, however, cen-
tered on the methodology that the union used in calcu-
lating reduced dues for Beck objectors. The union offset
interest and dividend income that it received against
nonchargeable expenditures prior to determining the
respective percentages of chargeable/nonchargeable ex-
penditures. The Board found this method unlawful be-
cause there was no evidence that the interest and divi-
dend income was generated solely from non-dues in-
come and, hence, it was impossible to determine
whether “objectors were required to pay their ‘fair share’
of the union’ s representational expenses.”

Members Fox and Hurtgen declined to pass on a
method that they would find acceptable in calculating
Beck dues. They noted, however, that in Railway Clerks
v. Allen, 373 U.S. 113, 122 (1963), the Supreme Court
indicated as acceptable a method whereby a union di-
vides its expenditures for nonrepresentational purposes
by its total expenditures and reduces objectors' dues and
fees by the resulting percentage.

In a concurring opinion, the Chairman wrote sepa-
rately on this issue. He noted that in Machinists v.
Street, 367 U.S. 740 (1961), the Supreme Court ex-
plained that the purpose behind an accurate calculation
formulais to ensure that a union does not use the dues of
objecting nonunion employees solely for representational
activities, thereby impermissibly freeing up members
dues to be used for nonrepresentational activities. To
preclude such unlawful subsidization, the court in Street
suggested as appropriate a formula that would refund to
the objector the:

portion of his money . . . in the same proportion that
the expenditures for [nonrepresentational] purposes
bore to the total union budget.
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The Chairman stated that he would express the Street
formula in the conversg, that is, “an objector is required
to pay that portion of the duesthat is equal to the ratio of
dues spent for chargeable representational purposes to
total dues collected.” Although he acknowledged his
colleagues reference to the Allen formula, the Chair-
man concluded that the Street formula “appears to be
preferable,” but that he would “accept any formula
which does not result in objectors paying for nonrepre-
sentational activities.”

UNLAWFUL UNION CONDUCT

In Laborers Union Local No. 324, Laborers Interna-
tional Union of North America, 318 NLRB 589 (August
25, 1995), enf. denied, 106 F.3d 918, 154 LRRM 2417
(9" Cir. 1997), Chairman Gould joined the majority of
Members Stephens and Cohen in upholding the Ad-
ministrative Law Judge’s finding that the union violated
Section 8(b)(1)(A) of the Act by adopting and main-
taining a no-solicitation, no-distribution rule designed to
preclude the distribution of dissident union materia by
threatening to have the dissident candidate for union
office arrested and removed from the hiring hall and by
threatening to have him arrested if he continued to dis-
seminate such material outside the hiring hall. The
Board held that this kind of conduct was a violation of
the statute, notwithstanding the fact that it had not been
enshrined into a formal rule, a requirement which dis-
senting Members Browning and Truesdale regarded as
appropriate.

In Teamsters Local 955 (Interstate Brands Corp.), 325
NLRB No. 108 (April 8, 1998), the Board, Chairman
Gould and Members Fox and Hurtgen, affirmed the
judge’s finding that the union did not violate Section
8(b)(1)(A) of the Act by refusing to agree to acceptance
by the Central States Pension Fund of employer contri-
butions on behalf of the nonstriking employees. The
Board adopted the judge's finding that the respondent
acted lawfully to strengthen its bargaining position
rather than to punish those employees who had crossed
the picket line. Chairman Gould concurred, but while
noting that no 8(b)(3) violation had been aleged here,
he stated that he would have found in these circum-
stances that the union had failed to meet its bargaining
obligations under that section. In his view, Section
8(b)(3) forbids a union from making unilateral changes
in the terms and conditions of nonstriking employees
(and striker replacements as well). Accordingly, when
during a strike, a union unilaterally changes the working
conditions of nonstriking employees and strike replace-
ments, the Chairman would find such action to violate
Section 8(b)(3).

In Transportation Workers Union of America (John-

31, 1998), Chairman Gould was joined by Members Fox
and Hurtgen in reversing an Administrative Law
Judge’s holding that the union did not violate Section
8(b)(1)(A) by threatening to enforce a contractual union
security clause against an individual if he ceased paying
dues after his union membership was terminated for
filing a decertification petition. In dismissing the com-
plaint, the judge found that where, as here, a union's
discipline of amember was lawful, it need not forego the
right under the union security clause to collect dues from
the disciplined member. In support of this conclusion,
the judge cited Boilermakers (Kaiser Cement Corp.),
312 NLRB 218 (1993), which he interpreted as having
overruled, sub silentio, Steelworkers Local 4186
(McGraw Edison Co.), 181 NLRB 992 (1970).

In reversing the judge, the Board held that when a
union terminates, even lawfully, a unit employee's
membership for a reason other than his failure to tender
dues and fees, the language of proviso (B) of Section
8(a)(3) specifically renders it unlawful for the union to
insist, pursuant to a union security clause, that the indi-
vidual continue paying dues and fees as a condition of
employment. Because the employee in this case was
terminated from union membership for filing a decertifi-
cation petition rather than for failing to pay dues, the
Board concluded that the union’s threatened enforce-
ment of the dues payment provision of the union security
clause “required” the conclusion that, under proviso (B)
of Section 8(a)(3), the union’s threat was a violation of
Section 8(b)(1)(A).

The Board distinguished Kaiser, on which the judge
relied, by noting that the employees in that case were not
expelled from membership; instead, their membership
privileges were diminished. However, to clarify any
ambiguity that may have emanated from the judge’'s
discussion of Kaiser, the Board stated that Kaiser does
not protect union efforts to invoke a union security
clause against individuals who have been denied or ex-
pelled from union membership for reasons other than
the nonpayment of dues.

Chairman Gould went further. He expressed his
agreement with the Board’s holding in McGraw Edison
that the union therein violated Section 8(b)(1)(A) by
threatening enforcement of a union security clause
against an employee whose membership was “signifi-
cantly impaired” rather than terminated. Accordingly,
to the extent that Kaiser could be read as overruling
McGraw Edison, the Chairman stated that he would
overrule Kaiser.

ILLEGAL SECONDARY CONDUCT

In Painters and Allied Trades District Council No. 51
(Manganaro Corporation), 321 NLRB 158 (May 10,

son Controls World Services), 326 NLRB No. 3 (July

1996), Chairman Gould and Member Browning, with
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Member Cohen dissenting, held that the anti-dual-shop
clause sought by the union had a primary objective and
thus did not violate Section 8(b)(4)(B) of the Act. The
majority agreed with the judge’s finding that the clause
was a primary work-preservation clause and that the
clause was not unlawful on its face.

A central issue in Indeck Energy Services, 325 NLRB
No. 204 (July 16, 1998), was whether Indeck Energy
Services was an employer in the construction industry
within the meaning of the proviso to Section 8(€). In-
deck owns and operates cogenerational facilities nation-
wide, and sought to build one in Corinth, New Y ork.
Prior to the commencement of the project, Indeck was
approached by union officials who sought to have union
labor employed on the job. Their discussions led to a
letter dated February 20, 1992, in which Indeck stated
that it was committed to building the project with union
labor and it would instruct its contractor to execute the
union’s project labor agreement. The unions later filed
a lawsuit seeking damages for the repudiation of this
agreement, and Indeck filed a charge with the Board,
asserting that the unions violated Section 8(e) by enter-
ing into an agreement in which Indeck agreed to cease
doing business with another person.

The Administrative Law Judge, based on “various
documents’ subpoenaed by the respondent unions found
that Indeck was an construction industry employer. The
Board remanded the proceeding to the judge in order to
reopen the record and permit the parties to introduce
additional evidence as to Indeck’s status as an employer
within the construction industry.

Chairman Gould concurred in the decision to remand,
but only after first resolving the other central issuein the
case, which was whether the February 20 letter consti-
tuted an “agreement” that would come within the pur-
view of the proviso. In the Chairman's view, Board
resources would have been wasted on a remand if the
letter agreement would have violated the Act regardless
of Indeck’semployer status.

The Chairman noted that in Connell Construction
Co., v. Plumbers Loca 100, the Supreme Court stated
that the construction industry proviso’s authorization
“extends only to agreements in the context of collective
bargaining relationships and ... possibly to common si-
tus relationships on particular jobsites as well.*® The
Chairman determined that although the February 20
letter agreement did not meet the first prong of Connell,
in that it was not negotiated in the context of a collec-
tive-bargaining relationship, it did fall within the pro-
tection of the construction industry because it was ad-
dressed to common situs problems and jobsite tensions,
within the meaning of the second prong of Connell. In

%8 421 U.S. 616, 633 (1975).

this regard, the Chairman noted that the purpose of the
letter agreement was to ensure that only union employ-
ees were employed at the jobsite. Further, the Chairman
noted that the agreement was limited to the Corinth
project, and that there was no evidence that the union’s
interest in seeking the agreement with Indeck was aimed
at union objectives elsewhere. Accordingly, because he
found that the letter agreement fell within the protection
of the proviso under the second prong of Connell, he
joined his colleagues in the remand to the judge for fur-
ther evidence on the issue of Indeck’s status as an em-
ployer within the construction industry.

Coastal Stevedoring Company, 323 NLRB No. 178
(June 18, 1997), involved the secondary boycott prohi-
bitions of the Act and arose out of a dispute in which an
American union invoked the principles of international
solidarity with their Japanese counterparts. In an earlier
decision, 313 NLRB 412 (1993), the Board majority had
held the ILA had violated our secondary boycott law.
The complaint alleged that the ILA was responsible for
certain threats by Japanese unions not to unload fruit in
Japan that had been loaded in Florida by nonunion la-
bor. The Board found that the Japanese unions acted as
the agents of the ILA under the agency theories of
authorization and ratification. The Court of Appeals for
the District of Columbia reversed the Board and re-
manded.>

On remand, the Board majority, Members Fox and
Higgins, found that the court’'s opinion precluded a
finding that the Japanese unions were the agents of the
American union under any theory of agency. The ma
jority aso held that the American union could not be
held responsible for the threats under a joint venture
theory. Noting that the D.C. Circuit’s decision was “less
than clear” as to whether the court’s opinion permitted
further consideration of the joint venture theory on re-
mand, the majority found that to the extent such consid-
eration was permissible, the record failed to establish
any joint planning that would establish a joint venture
relationship between the American union and the Japa-
nese unions.

In his dissenting opinion, Chairman Gould stated
that:

It is clear . . . that the Respondent ratified the
conduct of Japanese unions. Not only did the Re-
spondent fail to disavow the widely disseminated
threats made by the Japanese unions (indeed, the
Respondent requested that the threats be made), the
Respondent, by its November 6 letter, explicitly en-
dorsed the prior threats and acknowledged that they
were made on behalf of the Respondent. By this

% |ongshoremen ILA Assn. v. NLRB, 56 F.3d 205 (D.C. Cir. 1995);
cert. denied 116 S. Ct 1040 (1996).
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conduct, the Respondent manifested the intent to
treat the threats made by Japanese unions as
authorized by the Respondent, and thus created an
agency relationship under the doctrine of ratifica-
tion.

To the extent that the court’s opinion found the
doctrine of ratification inapplicable on the ground
that the Respondent exercised no control over the
conduct of the Japanese unions, | respectfully dis-
agree with the court’s opinion. Ratification, by its
definition, does not require the existence of an ac-
tual right of control. Indeed, its definition does not
even require that the principal have knowledge of
the acts until after they are done.

Chairman Gould also found, looking to prior Board
definitions, that the doctrine of apparent authority im-
plicated the American union, noting that:

Although | find, from the foregoing facts, that
the Japanese unions acted as the agents of the Re-
spondent, | do not believe that such a finding would
necessitate an agency finding in most circumstances
involving union solidarity or support. Indeed, |
have long recognized the significance of interna-
tional labor solidarity, and | do not believe the Act
should be interpreted so as to necessarily hinder the
typical act of union solidarity. In the instant case, it
is not the existence of labor solidarity alone that
created the agency relationship. Rather, it was the
specific circumstances, namely, the Respondent’s
October 4 letter which became an integral part of
the threats made to neutrals, the failure to disavow
the threats, and the Respondent’s November 6 letter
endorsing the prior threats and acknowledging that
they were made on its behalf, that established the
agency relationship under the law. As mentioned
above, a finding of aviolation here would not, with-
out more, necessarily give rise to a finding of
agency in other circumstances involving the typical
act of solidarity shown by one union toward an-
other. Consequently, my conclusion concerning the
foregoing facts should not be construed as having
broader applications with respect to other relation-
ships that are formed for purposes of promoting in-
ternational labor solidarity.

Finally, while the unlawful activity at issue occurred
in Japan and the statute is not, as a general matter, ex-
traterritorial, Chairman Gould noted that the “letters
reguesting and ratifying the threats by the Japanese un-
ions were sent from the United States, and the intent and
effect of the overseas pressure was to effect the secon-
dary boycott in the United States.”

In Oil Workers Local 1-591 (Burlington Northern
Railroad), 325 NLRB No. 45 (Jan. 27, 1998), the Board
held that the union, which was engaged in a labor dis-
pute with a subcontractor working on the premises of a
neutral refinery, violated Section 8(b)(4)(B) by picketing
at the refinery gate reserved for the neutral railroad that
transported the product of the neutral refinery.

Texaco, the neutral refinery owner, operated a facility
on refinery grounds that produced “coke,” a byproduct
of oil. Texaco subcontracted part of its coke-making
operation to WPS, the primary employee with which the
union had alabor dispute.

Texaco set up areserve gate system. One gate was for
Texaco employees and suppliers, another gate was for
WPS employees and suppliers, and a third gate was for
Burlington Northern—the neutral railroad that came
into the refinery to pick up the coke for delivery to Tex-
aco customers. |In furtherance of its dispute with WPS,
the union picketed not only the gate reserved for WPS
employees and suppliers, but also the gate reserved for
Burlington.

The Board majority, consisting of Chairman Gould
and Members Hurtgen and Brame, found that the pick-
eting was common situs picketing because it took place
at the refinery, which was owned by neutral Texaco and
was the location where multiple neutral contractors
worked.  Accordingly, under Moore Dry Dock, 92
NLRB 547 (1950), which applies in common situs cases,
the Board majority found that the union was required to
confine its picketing to the WPS gate. By expanding the
picketing to include the gate used by neutral Burlington,
the majority concluded that the picketing was secondary
and unlawful.

In reaching this conclusion, the majority rejected the
union’s argument that Burlington was lawfully picketed
pursuant to the “related work test” developed by the Su-
preme Court in Electrical Workers Local 761 (General
Electric) v. NLRB, 366 U.S. 667 (1961), and Steelwork-
ers (Carrier Corp.) v. NLRB, 376 U.S. 492 (1964),
which holds that picketing of otherwise neutral employ-
ersis lawful of their duties are connected with the nor-
mal operations of the primary employer. The majority
noted, however, that thistest applies only to situationsin
which the primary employer is the owner of the picketed
premises. Therefore, regardless of how related the du-
ties of Burlington were to the work of WPS, the majority
found that Burlington could not be picketed under the
related-work test because neutral Texaco, not WPS, was
the sole owner of the picketed premises.

The majority also rejected the union’s argument that
as a “supplier” of rail cars to WPS, Burlington was
lawfully picketed under the “supplier” exception to the
Moore Dry Dock test, which holds that a supplier of a
primary employer may be picketed if it provides “mate-
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rials essential to the primary employer’s normal opera-
tions or solely for the use of the primary’s employees.”
Iron Workers Local 433 (Chris Crane), 294 NLRB 182,
183 (1989). The majority found this exception unavail-
ing to the union on two grounds: (1) Burlington, to the
extent that it could be considered as a supplier of any-
thing, was a supplier of a coke transport service to neu-
tral Texaco, not WPS; and (2) even if Burlington was a
transportation service supplier of WPS as contended by
the union, such service was not for the sole use of WPS
as required by the supplier exception to the Moore Dry
Dock test.

In a concurring opinion, Chairman Gould recounted
the history underlying the purposes and policies of the
law of secondary boycott. While stating his willingness
to expand on or reverse Board law in this area, he con-
cluded that the arguments advanced by the union for
doing so in this case were not compelling.

In dissent, Members Fox and Liebman would have
found that, as the transporter of the coke produced by
WPS, Burlington was a legitimate target of primary
picketing. They noted that the Supreme Court in Car-
rier has held that carriers who pick up and haul away
the products of a struck employer may be picketed as
they attempt to make the pickups, at least where the si-
tus of the dispute is at the primary’s facility. The dis-
senters saw no reason to hold otherwise in the common
situs context, since unions may lawfully picket gates
used by suppliers of materials that are essential to the
normal operations of a primary employer at a common
situs.

In Warshawsky & Company, 325 NLRB No. 141
(May 14, 1998), the Board found that the union, Iron
Workers Local 386, did not violate Section 8(b)(4)(i)
and (ii)(B) of the Act by handbilling a construction site.
Chairman Gould concurred with the result, but stated
that it was a close case as to whether the respondent was
indeed making an appeal, through a careful wink and
nod, for the employees to engage in a work stoppage.
He noted that the respondent chose to handbill the job-
site when its only audience would be neutral employees,
that the handbill’s message—although disclaiming any
interest in a work stoppage—reasonably conveyed the
respondent’s desire to engage the neutral employees in
the respondent’ s dispute with the primary employer, and
that the neutral employees refused to report to work after
receiving the handbills. Chairman Gould, however,
found that there was not sufficient evidence to support a
“nod, wink, and a smile” theory of a violation where the
handbill explicitly stated that it was not seeking a work
stoppage and there is no evidence what the respondent
said to the neutral employees. Chairman Gould stated
that “in the final analysis, a finding of a violation must
be based on something more than the mere fact the em-

ployees ceased work in response to the respondent’s
conduct.”

REMEDIES

In Fieldcrest Cannon, Inc., 318 NLRB 470 (1995),
enfd. in part 97 F.3d 65, 153 LRRM 2617 (4th Cir.
1996), petition for rehearing denied February 10, 1997,
the Board (Chairman Gould and Member Browning;
Member Stephens concurring and dissenting in part)
found that the respondent employer’s unfair labor prac-
tices were so numerous, pervasive, and outrageous that
special notice and access remedies were necessary to
dissipate fully the coercive effect of the violations.

In NLRB v. Unbdlievable, Inc., 71 F.3d 1434, 150
LRRM 3002 (9" Cir. 1995), the Board and union sought
sanctions against the respondent employer for filing a
frivolous appeal from the underlying Board's decision
(309 NLRB 761 (1992)). The court granted the requests
and ordered the respondent employer and its origina
counsel, jointly and severally, to pay the Board and un-
ion attorneys fees and double costs.

In A.P.R.A. Fuel Oil Buyers Group, Inc., 320 NLRB
408 (December 21, 1995) enfd. 134 F.3d 50, 157 LRRM
2001 (2™ Cir. 1997), Chairman Gould joined a Board
majority which interpreted the Supreme Court’s Sure-
Tan decision, which had concluded in 1984 that un-
documented workers are employees within the meaning
of the National Labor Relations Act. The question in
A.P.R.A Fuel was whether such workers are entitled to
backpay and the Board answered this question in the
affirmative. The Chairman, along with Member Trues-
dale, rejected the view of Member Browning that the
employer could be ordered to hire applicants referred by
the union in the event that dismissed workers were not
eligible for reinstatement. The Chairman explicitly
stated that the Board does not have the authority to grant
such aremedy.

The A.P.R.A. Fuel case has triggered legidative ini-
tiatives by the Congress, specificaly, in the form of a
bill put forward by Congressman Tom Campbell. Con-
gressman Campbell, in legidation initialy offered in
1996, would substitute a fine for the backpay ordered by
A.P.R.A. s0 as to eliminate the incentive for illegal be-
havior without compensating employees who are not
lawfully in the United States.

In Temp-Rite Air Condition, 322 NLRB 767 (Decem-
ber 27, 1996), Chairman Gould joined with Member
Higgins, over Member Browning's dissent, to hold that
a deduction from backpay may be made where an em-
ployee sold the employer’s property and did not reim-
burse the employer.

In one of the salting cases that has emerged as a result
of the Supreme Court’s unanimous affirmance of the
Board's view that paid union organizers are employees
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within the meaning of the Act, Chairman Gould dis-
sented from the holding of Members Browning and
Cohen in Eldeco, Inc., 321 NLRB 857 (July 29, 1996),
that an employee who was not capable or qualified to
perform the work could nonetheless receive reinstate-
ment and have backpay adjudicated in compliance.
Chairman Gould expressed the view that “reinstate-
ment” and other traditional remedies are not to be
awarded automatically.

Similarly, in Paper Mart, 319 NLRB 9 (September 20,
1995), Chairman Gould expressed the view that he
would find unlawful discrimination in any case in which
the General Counsel establishes that an employer’s ad-
verse action against an employee is based in whole or in
part on anti-union animus. Chairman Gould would find
that an employer’s showing that the adverse action
would have occurred in any event goes only to the rem-
edy issued against the employer.

In Nabors Alaska Drilling, 325 NLRB No. 104 (April
8, 1998), the Board found that the respondent, in viola-
tion of Section 8(a)(1), interfered with an election by
denying union representatives access to employees who
worked on the respondent’s remote Alaskan oil drilling
rigs. Members Fox and Hurtgen found that this con-
duct, as well as Section 8(a)(1) threats by supervisors
that employees would lose their jobs if the union won,
warranted setting aside the election and ordering a sec-
ond election to be held.

Chairman Gould dissented in part from the remedy.
Rather than ordering a second election, and notwith-
standing that the union never demonstrated a showing of
majority support, the Chairman stated that he would
overrule Board precedent that precludes issuance of
nonmajority bargaining orders and order the respondent
to bargain based on the Section 8(a)(1) violations in the
instant case as well as its post-election discharge of two
union supporters in violation of Section 8(a)(3). See
“Nabors 11", 325 NLRB No. 105 (April 8, 1998). Not-
ing that the union obtained a 49 percent showing of
support and finding that the respondent’s unfair labor
practices were outrageous and pervasive “Category 1"
violations under NLRB v. Gissdl Packing Co., 395 U.S.
575 (1969), the Chairman concluded that this case de-
mands the revival of the potent nonmajority bargaining
order remedy that the Board wrongly discarded in
Gourmet Foods, 270 NLRB 578 (1984).

In Page Litho, Inc., 325 NLRB No. 46 ( January 30,
1998), a Board majority granted the union’s request for
review of the Regional Director’s decision in a compli-
ance proceeding that the respondent had extended an
unconditional offer of reinstatement to the former unfair
labor practice strikers, and that this offer had been re-
jected by the employees actions. The majority found
that the union raised a substantial question by contend-

ing that a letter sent March 30 by the respondent to the
employees did not state that the employees were to re-
port for work on April 18, but merely invited them to
attend a meeting on that date, and that the letter speci-
fied a reporting time that was not the regular starting
time of the employees. In addition, the majority found
that by raising the question of whether the respondent’s
March 30 letter was a valid reinstatement offer or
merely an invitation to a meeting, the union also raised
a substantial question as to whether the employees' re-
fusal to attend the “meeting” on April 18 without the
presence of the union attorney was a waiver of their
right to reinstatement.

The Chairman dissented in part, agreeing with the
Regional Director that the respondent had made a fa-
cialy valid and unconditiona offer of reinstatement to
the employees in its March 30 letter which stated in part
“the NLRB would have us[ ] offer you an unconditional
return to work at pre-strike levels of wages and benefits .

. This we are willing to do.” The Chairman would
find further that the strikers effectively waived rein-
statement by insisting that the union attorney be allowed
to accompany them when they returned to the facility in
response to the respondent’s invitation and by leaving
the premises when the respondent refused to alow the
attorney to do so.

Contrary to his colleagues, the Chairman found no
case support for the principle that the Board requires a
valid offer of reinstatement to specificaly identify what
the employees’ starting time or shift will be, or that an
unconditional offer of reinstatement is invalidated be-
cause employees were invited to attend a meeting prior
to returning to work. In addition, the Chairman agreed
with the Regiona Director’s finding that regardless of
whether the employees were returning to work or at-
tending a meeting, there is no legal basis for the em-
ployees' insistence on the presence of the union attorney
upon their return, and therefore the respondent was un-
der no obligation thereafter to respond to the union’s
renewed offer on behaf of the employees to return to
work.

Two related cases presented the issue of the appropri-
ateness of a broad nationwide cease-and-desist order and
nationwide posting of the order at al of a respondent
employer's facilities. In Beverly California Corp., 326
NLRB No. 29 (August 21, 1998), (“Beverly 11"), the
Board, Chairman Gould and Members Fox and Lieb-
man, found that the respondent committed approxi-
mately 78 unfair labor practices at 17 facilities in nine
states. In Beverly California Corp., 326 NLRB No. 30
(August 21, 1998), (“Beverly 111"), issued the same day,
the Board, Chairman Gould and Members Fox and
Liebman, found that the respondent committed another
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approximately 28 unfair labor practices at nine facilities
in six states.

In each case, the Administrative Law Judge recom-
mended that the Board issue a broad corporate-wide
order. In reaching this conclusion in Beverly I, the
judge considered the respondent's extensive history of
unfair labor cases including the Board's decision in Bev-
erly California Corp., 310 NLRB 222 (1993) (“Beverly
1"),%% in which the Board found that the respondent had
committed some 135 violations at 32 facilities, the rec-
ord before him, and noted that, while Beverly | was be-
ing litigated, the unfair labor practices charges and
complaint that formed the basis of both Beverly Il and
Beverly 11l were being filed and issued against the re-
spondent. The Beverly 11 judge concluded that the vio-
lations disclosed a continued corporate effort by the re-
spondent to become or remain union free at the expense
of its employees Section 7 rights and that the broad cor-
porate-wide Order was appropriate. In Beverly Il1, the
judge based his recommendation on his review of Bev-
erly 1, the record and the judge's decision in Beverly i
and the record before him in Beverly I1l. He essentiadly
found that the respondent had demonstrated a proclivity
to violate the Act and that the violations could not rea-
sonably be viewed as isolated occurrences with no con-
nection to central management.

In Beverly Il1, the Board adopted the judge’s recom-
mendation that a nationwide cease-and-desist order be
posted at al of the respondent’s facilities. Citing J. P.
Stevens & Co.,** the Board noted that it has the author-
ity to issue employer-wide orders against a recidivist
with arecord of unfair labor practices in more than one
facility and that a corporate-wide order is warranted on
the basis of the respondent's record of violations com-
mitted during the total period covered by Beverly |, Bev-
erly 11, and Beverly 11l. The Board noted that the viola-
tions in the three cases total approximately 240; they
were committed at 54 different facilities in 18 states and
include a number of differing types of coercive conduct
within the meaning of Section 8(a)(1), as well as viola-
tions of Section 8(a)(3) and 8(A)(5). The Board also
noted the continuing involvement of divisional or re-
gional personnel in the commission of the unfair labor
practices and the evidence of actual corporate control of
labor relations in those facilities. The Board concluded
that the record supports the findings that, in attempting
to achieve its goal of opposing unionization, the respon-
dent regularly engaged in brinksmanship at the expense

€ The United States Court of Appeals for the Second Circuit denied
nforcement of the Beverly | corporate-wide order in Torrington Extend-A-
Care Employee Association v. NLRB, 17 F.3d 580 (2™ Cir. 1994).

© 244 NLRB 407 (1979), enfd. 668 F.2d 767 (4" Cir. 1979), petition
for cert. granted and remanded for reconsideration on other grounds, 456
U.S. 924 (1982).

of its employees Section 7 rights and frequently stepped
over the line into the commission of unfair labor prac-
tices, and, accordingly, a broad order with corporate-
wide application is warranted.

In Beverly 11, however, the Board majority, Members
Fox and Liebman, reversed the judge’ s recommendation
that a broad cease-and-desist order be posted at all of the
respondent’s facilities nationwide. The majority found
that inasmuch as it had granted such a broad corporate-

wide order in Beverly 111 it was unnecessary to grant one
in Beverly II. In dissent, Chairman Gould stated that he

would give the same the broad nationwide order in both
Beverly 1l and Beverly 111. He noted that two cases were
decided the same day and that the conduct in Beverly 111
was simply a continuation of the same conduct present
in Beverly | and Beverly 11l. In these circumstances,
Chairman Gould saw no reason why the Board should
not consider the conduct in Beverly 111 in deciding the
appropriate remedy in Beverly 11.

In Beverly 11, Chairman Gould also dissented with re-
gard to the majority's finding that the respondent vio-
lated Section 8(a)(1) when it solicited employees at its
Pioneer Place facility to form and join an employee
council. Noting his long support of the formation of
employee participation committees as a means of
achieving cooperation and democracy in the workplace,
Chairman Gould stated that the Act allows employers
and employees to explore cooperative efforts without the
fear that one error or isolated incident will transform a
genuine attempt at cooperation into the unlawful domi-
nation of a labor organization. In the instant case,
where the respondent proposed establishing a council
consisting of representatives of various departments for
resolving problems among themselves and then aban-
doned its proposed council after ascertaining that it was
possibly unlawful, Chairman Gould found there was no
attempt by the respondent to interfere with or undermine
the employees’ collective-bargaining representative.

ATTACHMENT G

UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
Washington, D.C. 20570

HAND DELIVER VIA MESSENGER

July 7, 1998
Honorable William Jefferson Clinton
The President of the United States

The White House
Washington, DC 20500

Dear President Clinton:
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This is to advise you that at some point prior to
August 27, 1998—the date on which my term of office
expires—I shall resign as Chairman and Member of the
National Labor Relations Board. When first approached
about this position in May 1993, | stressed my intent to
serve only one term and now the time has come for me
to depart and to return to my duties as alaw professor at
Stanford Law School.

It has been an honor to serve in your Administration
as head of our independent quasi-judicia agency in
which so many career employees serve with distinction.
You will recall that last year you bestowed the Presi-
dent’s Award for Distinguished Federal Civilian Service
upon my former Chief Counsel, William R. Stewart, the
first individual with the National Labor Relations Board
ever to receive the President’s Award. This award sym-
bolizes the standards of excellence adhered to by the
career employees with whom | have served.

| am of the view that during the past four-and-one-
half years of my tenure as Chairman we have made con-
siderable strides toward the substitution of cooperation
for conflict and the goal of bringing our people together
as one Nation which promotes and respects the rights
and obligations of both labor and management. Thus,
we have diminished the polarization and contentious-
ness that prevailed at the Board's beginnings, and that
of the National Labor Relations Act, 63 years ago—not-
withstanding its continued existence in some labor-
management relationships in the private sector within
our jurisdiction.

During this period the Board has promoted new set-
tlement procedures so as to lessen the amount of other-
wise wasteful litigation, reduced (at least during our first
two years) the case backlog, stressed the National Labor
Relations Act’s principal focus upon both the promotion
of collective bargaining and freedom of association for
workers, and restored the Board's credibility as an im-
partial arbiter of labor-management disputes. Our suc-
cess in enforcing our orders in the courts has never been
better. Based upon all of these indicia, the state of the
National Labor Relations Board in 1998 has improved
considerably during my Chairmanship.

Honorable William Jefferson Clinton
July 7, 1998
Page Two

Nearly 133 years ago, my great-grandfather—having
had the chance to serve the United States Government as
an escaped slave under the most perilous and arduous
circumstances of the War of the Rebellion—received his
discharge papers in Charlestown, Massachusetts after
three years of service in the United States Navy. | have
been privileged to carry on this tradition of public serv-
ice and | thank you for the opportunity to have done so.

I wish you Godspeed during the remainder of your
term of office.

Sincerely Yours,
/9 William B. Gould IV

Chairman

THE WHITE HOUSE

WASHINGTON
July 29, 1998
Mr. William B. Gould IV
Chairman

National Labor Relations Board
1099 14th Street, N.W.
Washington, D.C. 20570

Dear Bill:

| have received your letter of July 7, and it is with re-
gret that | accept your resignation as Chairman of the
National Labor Relations Board, effective not later than
August 27, 1998.

Your vision and expertise over the past four years
have helped to restore the American public's confidence
in the NLRB. With a strong commitment to promoting
stable labor-management relations, you have skillfully
guided the NLRB through the challenges posed by to-
day’s rapidly changing work environment. | am espe-
cialy grateful for your commitment to my Administra-
tion's reinvention initiative. At the NLRB, this com-
mitment has translated into more efficient administra-
tive processes, expedited legal procedures, and a reduc-
tion in the need for lengthy and costly litigation.

The NLRB'’s forward-thinking, innovative agenda is
more important than ever, as our country strives to meet
the social and economic challenges of the 21st century
workplace. | know that your wise counsel and judgment
will be missed—as will the dedication and energy that
you have brought to the NLRB. | know, too, that these
extraordinary qualities will serve you well as you return
to private life.

Best wishes for every future success.
Sincerely,
BiLL CLINTON

ATTACHMENT H

WILLIAM BENJAMIN GOULD 1V
BIOGRAPHICAL DATA
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(Born in Boston, M assachusetts, July 16, 1936)

William B. Gould IV was nominated by President
Clinton as Chairman of the National Labor Relations
Board on June 28, 1993. He was confirmed by the Sen-
ate on March 2, 1994 and sworn into office on March 7,
1994. His term expires August 27, 1998. About
Chairman Gould the Rutgers University President, in
awarding him an honorary doctorate, said: “perhaps
more than any other living American . . . [you have]
contributed to the analysis, the practice, and the trans-
formation of labor law and labor relations.” Mr. Gould
was named to Ebony Magazine's 100+ Most Influential
Black Americans list for 1996, 1997 and 1998.

At the time of his appointment, Chairman Gould was
Charles A. Beardsley Professor of Law at Stanford Law
School and he is on leave from that position. He had
been Professor of Law at Stanford since July 1972. A
1961 graduate of Cornell Law School, he studied com-
parative labor law at the London School of Economics
(62— 63) with Professor Otto Kahn Freund.

He has received the following degrees. A.B. 1958,
University of Rhode Island; LL.B. 1961, Cornell Law
School; LL.D. 1986, (Honorary) University of Rhode
Island; LL.D. 1995, (Honorary) The District of Colum-
bia School of Law; LL.D. 1996, (Honorary) Stetson
University College of Law; LL.D. 1997, (Honorary)
Capital University Law School, LL.D. 1998, (Honorary)
and Rutgers, The State University of New Jersey. Prior
to Stanford, he was Assistant General Counsel of the
United Auto Workers in Detroit (‘61— 62); Attorney for

the National Labor Relations Board in Washington,
D.C. (‘63—65); represented management in labor law
matters with Battle, Fowler, Stokes & Khedl in New
York, New York (‘65— 68); Professor of Law at Wayne
State Law School in Detroit (‘68— 71); and Visiting
Professor of Law at Harvard Law School, Cambridge,
Massachusetts (‘71-72). On loan from Stanford, he
served as Visiting Professor of Law at Howard Law
School in Washington, D.C. (1989).

The author of six books and more than fifty law journd
articles as well as newspaper articlesin such publications as
The New York Times and the Manchester Guardian,
Chairman Gould was appointed to the Commission on the
Future of Worker-Management Relations established by the
Clinton Administration on March 24, 1993 he resigned
smultaneoudy with his confirmation as Chairman of the
National Labor Relations Board. Chairman Gould has been
a member of the National Academy of Arbitrators since
1970, and has arbitrated and mediated more than 200 |abor
disputes since 1965. Some of the more prominent are: in
1989, wage dispute between the Detroit Federation of
Teachers and the Board of Education of that city as well as
1992 and 1993 sdlary disputes between the Major League
Basebdl Players Association and the Mgor League Base
ball Player Relations Committee. In 1983-84, he was Co-
chairman of the Cadifornia Bar Ad Hoc Committee on
Wrongful Dismissals which issued a report on February 8,
1984, providing recommendations to the Cdifornia Legis-
lature on this subject.




